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SPECI AL MASTER SCHNEI DER:  This is
Cv 2019-007636, ACLU vs. Adel. My | have the appearances
for the record, please?

M5. UGLI ETTA: Ann Wglietta and Howard
Levine on behalf of the County Attorney and MCAQ

MR TRIVED : Som | Trivedi of the ACLU for
the Plaintiffs.

MR KEENAN: Jared Keenan for the ACLU of
Arizona, also for the Plaintiffs.

SPECI AL MASTER SCHNEI DER: M. Trivedi is
admtted pro hoc, and the court reporter, Wlm Winreich
is present and recording the proceedings.

| have been doing a lot of reading -- it
will showup inm bill. 1 did spend a substantial amunt
of time so far reading the nenos, reading sone cases, and
looking a little bit at the docunents in question that the
Plaintiff has not yet seen.

And | have some kind of prelimnary
questions. This is not going to be a traditiona
appel l ate-formatted argunment where you go first, reserve
your time for rebuttal and all that garbage, okay? This
IS going to be a conversation hopefully that will be
enlightening and hel pful to ne, maybe to you as well, and
that's howit's going to proceed.

So | amgoing to be asking questions using a
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little bit and wondering, so | wll start with this: | am
confused as to what ny role is as the special master
because | see that questions of law certainly initially
predom nate what we are all about.

And |' m confused because al though | think
Rul e 53 and maybe the order appointing me enmpowers me to
deci de questions or opine or give advisory rulings about
questions of |law and questions of fact, in practicality
special masters are usually fact-driven. They |ook at
privileged docunents. They resol ve discovery dispute, can
we take this deposition, how many depositions do you want,
t hose kinds of things.

But to be sort of put in the position of
deci di ng whether or not something is a public record,
whet her or not an exception applies, seens nore |aw
rel at ed.

Now | et me -- | have another question. Aml
correct in assumng that all of the documents in question
are conceded to be public records?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  Okay. Because in
the Carlson case it says you start with that question and
then do you your balancing act, right?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEIDER:  |'m not sure that
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was ever clear until | asked the question. Maybe it's
hel pful to you to know that there is a concession that
everything we are talking about is in the donmain of a
public record and governed by the appropriate statute and
case law, et cetera.

My confusion extends to this. Wat we are
-- there is a notion to conpel response and reply in front
of nme that's not been adjudicated by the court.

In fact, as | understand it, when it was
filed and fully briefed, the Court says let's appoint a
speci al naster.

If | amtrying to get inside the judge's
head, which | probably shouldn't do, one thing that | may
conclude fromthat is that the judge may have already
deci ded that these documents at the threshold as the
statute sort of indicates, or nore than sort of, need to
be produced subject to whether there are any exceptions.

And | am assum ng he was contenplating that
It was necessary to go through in-camera those docunents
to see if they met -- if the exceptions excepted them out.

O herwi se, why appoint a special master. A
speci al nmaster takes the tine off the hands of the judge
of a time-consumng task and relieves the judge of that
t ask.

But having read this stuff, there could be
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determ nations of |aw that nmake it unnecessary to go
t hrough an in-canmera inspection.

For exanple, hypothetically if | agree with
the Defendant that capital nurderer nenos are indeed work
product, or whatever else is being offered as an
exception, then why would I spend your noney and ny time
readi ng the capital murder nenps?

Anot her question that pops into ny head.
Let's suppose | agree with the Plaintiff that genera
policies are produceable. So, now do | |ook at them and
what am | | ooking for?

Because |'mnot sure the Defendant is saying

to ne that the general policies contain prohibited
content, confidential, privileged or whatever. So am /|
| ooking for that or not? | wll need some guidance if |
deci de that guidelines are produceabl e.

So thisis all alittle confusing to me.
And there's another -- | have a lot of these little
questions.

Let's suppose | enbark upon an in-canera
review of the group policies, and I'mnot really sure --
maybe I will get nmore clarification what | am | ooki ng
for -- but 1 amnow reading themin the confort of ny
office or wherever, and |'mnot sure.

Amn 1 allowed to pick up the phone and cal

Griffin Group International



©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 7

counsel for the Defendant and ask them what is this, why
Is this, et cetera, et cetera, ex parte?

Because they can't have that conversation
out in the open. That kind of defeats the whole purpose
of this, although that does ne remnd nme there is
apparently an offer to do a protective order. | am
assuming that's been rejected?

M5. UGLIETTA: Correct.

SPECI AL MASTER SCHNEI DER:  And that's been
formally rejected.

MS. UGLIETTA: There's not been an offer.
There's been a suggestion and we woul d not agree to do
t hat .

SPECI AL MASTER SCHNEIDER:  If there were a
formal offer, you would formally reject it?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  And what j ust
happened, then, is it elimnates the opportunity for
adversary process of actually delving through the
documnents.

And it could be, if we had that -- and I'm
not trying to convince you to change your mnd. |It's your
prerogative. |If we had that adversary nature, you m ght
say, | don't really need this, it's garbage, it doesn't
really say anything, it's not inportant.
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MR TRIVEDI: Hence our suggestion

SPECI AL MASTER SCHNEI DER: | under st and.
Going back to ny first little setup on this issue. Wat
if | needed to have an ex parte conversation to have me
understand what it is they are claimng because it's not
apparent to me? Wuld there be any objection to that?

MR TRIVEDI: | think, Your Honor, the
process that we undertook right before getting here this
week where you proposed the contours of a question asked
us if we were okay with an ex parte conmunication and then
consented. | think that was an acceptable way to go about
it.

SPECI AL MASTER SCHNEI DER:  That was nore
process. The question | posed in that email -- and you
did not object and we actually sat down -- frankly, it was
not necessary.

| inconvenienced these nice fol ks because by
furnishing ne with the last amended privilege log with the
citation to the public record report and where it's found
hel ped ne trenmendously, because | was kind of sw nmi ng.

And once | had that -- and then | also did
not understand in ny fit of crisis peak, or whatever, when
| typed that email, | was only |ooking at the disk, and
was | ooking at the redacted and unredacted policies.

And | am saying, How am| ever going to put
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these side by side? And | didn't realize that they are
side by side for me for me in a notebook

So those two issues that | saw evaporat ed,
and | really didn't need to speak to them But | didn't
realize that.

| wasn't in ny office -- | was playing golf.
But when the email with the new attachnent came in, had
seen it in the norning whenever it came in, | would have
said, hey, it's not necessary. And | apologize profusely,
| think, and this is ny ommn mnd, to themfor the
I nconveni ence.

But | don't knowif | could do that again
wi thout spilling the beans.

So let's suppose | amlooking at a policy on
Page 4 of whatever, how can | put in an enmail | don't
under st and what these words mean? How could | do that in
a way that would really give you the opportunity to nake
an infornmed decision on whether to object or not?

So you don't have to answer this right now
[f you want to think about it, by all neans.

| would note that in-canera and ex parte --
i n-camera neans my eyes only, but it's also consistent
with that, and | think | have done this naybe with the
consent -- it's ex parte also. | amgetting an ex parte
conmuni cation on a paper
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MR TRIVEDI: By definition, right.

SPECI AL MASTER SCHNEI DER:  And for the
process to maybe be nore fully realized, that woul d
continue into an oral communication as well.

MR. TRIVEDI: Uh- huh

SPECI AL MASTER SCHNEI DER:  Don't tell me
now. Think about it. It may enure to your benefit and
you don't even know that. | nmay say this doesn't seem
like -- tell ne why you think it. That may be the
conversation | have. So it can cut two ways.

But it would help ne, that nuch I can tell
you, if | decided to do that. And it may not hurt you
And it may help you. You don't have to tell ne now, but
you can tell ne by email or later on when you think about
it.

MR. TRIVEDI: (kay.

SPECI AL MASTER SCHNEI DER: | thought about
that issue when | got the assignment fromthe get-go when
| got the order when somebody contacted nme. | can't
remember how it all cane about. AmI going to be able to
have that kind of a conversation? And | did kind of
mention it in that first conference. | may have. | know
| was thinking about it.

MR TRIVED: You did. | wll say, Judge,
that that's a good question to think about over the course
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of today. Those other questions that you had about
whet her you can make concl usions of |aw and things of that
nature --

SPECI AL MASTER SCHNEI DER:  It's not whet her
| can. Only | can. But why. Wy, if that's all | am
doing? It's nore of a rhetorical question. There is
really not an answer to that. It' just explains at |east
inm mnd nm confusion as to what ny role is.

And what | amanticipating doing as a result
of this conversation that we are going to have today is |
am goi ng to decide a nunber of things.

| may decide at the outset that capital case
menos are not discoverable, not produceable. | m ght
deci de that general guidelines are.

And then if that's howit sets up, then |
don't know why | woul d have to | ook at the capital. |
mean | did glance at them | didn't -- there were a |ot.
About 80 pages of them aml right?

M5. UGLIETTA: |'mnot sure.

SPECI AL MASTER SCHNEI DER:  There's a lot. |
got the flavor of themin reading -- and | didn't read
themto take notes on. | just -- | know these people and
that kind of a thing. | do know a |lot of those people.

And the question is, Wat am!| |ooking for?
But if | decide that they are not, then | think it's over
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But, then again, Judge Smth nay disagree
with ne on that threshold issue. He nmay say you're wong,
| disagree, they are produceable. Then | would assune
he'd want ne to go through them

So maybe | should be going through them and
giving, in case he disagrees, this is what | think about
each of them | don't know. | wll have to think about
that nyself. GCkay. But nmy mnd is going around about
this task that's set before ne.

So, in the spirit of the conversation that |
propose we have, let me suggest that | kind of junp in
somewhere. | am/looking at ny notes. W could go down
the privilege log itemby item There's a nunber of them
It mght be nore time consuming than it's worth.

MS. UGLI ETTA:  Your Honor, may | respond it
your general questions?

SPECI AL MASTER SCHNEI DER:  Sure

M5. UGIETTA: In relation to why you are
appointed, | don't think the judge gave us a reason for
his decision to do that, but it was in connection with an
earlier hearing in August when he asked if there were any
docunments that had not been produced yet and | indicated
to himthat the County Attorney had objected on the basis
of privilege as to sone docunents and that there were a
coupl e of categories that we just hadn't yet produced
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because we didn't have themyet fromthe client, and he
had asked nme to go ahead --

SPECI AL MASTER SCHNEI DER:  The client?
You're the client.

M5. UGLIETTA: CGo ahead and produce a
privilege log for opposing counsel. And so that was done
on August the 30th.

In that same hearing | think he -- and
correct me if I'mwong, Jared, but | think in that
hearing he said sonething along the lines of if there's
going to be a dispute about privilege and there's nore
than a few docunents, then | amgoing to want the parties
to talk about retaining a special master. And so | do
think that he at least initially was considering it for
you to resolve privilege clains.

SPECI AL MASTER SCHNEI DER:  Sure, the
traditional role of a special master. Go through a box of
claimed privilege docunents and say whether they are
privileged or not. Attorney/client privilege, whatever
Al that stuff.

MS. UGLI ETTA: And the process that is
adopted by the Arizona Supreme Court in the Matthews case
and in the Carlson case, which are cited in our briefs and
| believe in the Plaintiffs' briefs, that process is that
when an official nmakes an objection on the basis of

Griffin Group International
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confidentiality privacy in the best interest of the State
that at that point, if the requesting party objects and
di sputes, then the governnent official needs to establish
that his objections are valid.

And to do that the Arizona Suprene Court has
informed litigants that we need to submt the records for
in-camera review, and then the judge at that point is
supposed to review those records and make a judicia
determnation in relation to the privilege clains and best
interest of the State bal ancing test.

SPECI AL MASTER SCHNEI DER:  Sure

M5. UGLI ETTA: What | amgetting at is in
this particular case we filed that process, and where we
are today essentially is waiting for a neutral nagistrate
to review the documents and then make judicia
det er m nati on.

Now, in relation to your question, are there
any categories of docunents that just on the face of the
request it inplicates work product or otherw se would not
be disclosable as a matter of law, | think in order for
you to reach a conclusion like that it would have to be a
category which could never include a docunent that would
be publically disclosable, so it would have to be a
category that in the four corners of the category all of
t he docunents are going to be work product.
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Now, so for exanple our position is that the
cap review commttee records are categorically
nondi scl osabl e.

As far as the policies are concerned,
however, that's a category of documents that they have
requested in here under subsection (e), and each of the
policies stand on their own. There's 23 policies that we
wi thheld. So each of them --

SPECI AL MASTER SCHNEI DER: W't hhel d and
didn't give redacted copies?

MS. UGIETTA: N ne of themwe gave
redact ed.

SPECI AL MASTER SCHNEI DER:  So there's 23 and
9 redacted?

MS. UGLIETTA: Yeah. There's 51 that they
have, 23 that we retained, 9 that we gave redacted.

SPECI AL MASTER SCHNEI DER: O those 23?

M5. UGLIETTA: Correct.

And ny point is that for each of those
policies they cover particular prosecution policies for
i ndi vi dual charges or individual types of prosecutoria
activities in crimnal court, whether it's bail or pleas
or it's witnesses or it's discovery or it's capital review
commi ttee processes, sentencing, et cetera, juvenile
char gi ng.
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Al'l of those policies stand on their own and

sone of themwe determned after review do not contain
wor k product information because it was sinply like a
litany of statutory elements. That's not work product.
It's just, hey, prosecutors, when you charge identify
theft, these are the elements of the crine.

SPECI AL MASTER SCHNEI DER:  And Plaintiff
woul d argue that guidelines are not work product because
they are not case specific.

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  Del i berati ons
about a specific case, strategies, and whatever.

MS. UGLIETTA: Yeah, that's not -- that's
contrary to case law, but | can talk about that in a
m nut e.

MR. TRIVEDI: As can we.

M5. UGLIETTA: That's fine. | amjust
trying to say that the individual policies fromyour
perspective need to be reviewed on an individualized
basis, and they can't be categorically found to be
di scl osabl e because each of the policies pertains to an
individual activity in crimnal litigation

And sone of them as | said, have like a
CLE-type material for prosecutors. It just sets out
el enents of a crime. We produced those.
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Sone of them have just procedural stuff |ike
when you file this, then take this to court and do that.

That's procedural. It's known in the defense bar
conmmunity. It's known to the judicial comunity.
Everyone knows about it. It's not truly confidential and

so we produced those.

On the other hand, there are sone policies
that contain work product. These are the policies that
have, fromthe County Attorney's perspective, her guidance
and her advi sements and her anal yses and nmenta
I mpressions about how to respond to certain activities in
crimnal litigation.

They are prepared in anticipation of
litigation. They cover particul ar aspects of crimna
litigation. Those are the policies that we wthheld and
redact ed.

And our position is that you are required to
review each of those policies and make a determnation as
to whether or not they are work product and disclosure
woul d be contrary --

SPECI AL MASTER SCHNEI DER:  Thi s anended as
of yesterday privilege | og?

M5. UGLIETTA:  Yes.

SPECI AL MASTER SCHNEIDER:  WI I | know from
| ooki ng at that which policies you are w thholding for
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wor k product pur poses?

MS. UGIETTA: Yes. Al of themare. Al
of the policies.

SPECI AL MASTER SCHNEI DER: G ve me an
exanpl e of one.

MS. UGLI ETTA: Plea agreenents.

SPECI AL MASTER SCHNEI DER:  What page?

M5. UGLIETTA: Page 4, 7.1. So we have four
obj ections, work product, mental inpressions, privilege,
prosecutorial, immunity privilege contrary to the best
interest of the State, and then we go on to discuss why.
That policy in particular, 7.1, is a policy that contains
information that's exenpted from public disclosure.

SPECI AL MASTER SCHNEIDER: | can hear the
Plaintiff telling nme that this is not specific enough.

MS. UGLIETTA: Yes, Your Honor, and that's
contrary to case law. And | can talk about the case |aw
They didn't cite any case |aw

SPECI AL MASTER SCHNEIDER:  If you want to
speak now -- as far as |I'mconcerned, | want to ask sone
more questions but it's up to you.

MR TRIVEDI: There was a | ot of argunent
there. Let ne say fromthe outset that | agree with
counsel's framng of why we are here and what your role
is. That's all -- Plaintiffs agree with that. And so --
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and | realize you were sort of using policies as an
exanple to get into the discussion

But as long as we are on the policy
question, the one thing that | sort of disagree with is
the notion that docunents are categorically or not
categorically wthhol d-abl e because there is the
possibility of redaction, first of all, which they have
exerci sed on some docunents

They argue that capital review conmttee
menos are categorically wthhold-able. W would have to
find some confort that not a single word or sentence of
that is actually disclosable, nmeaning the burden would be
squarely on themunder Arizona case lawto justify
wi t hhol ding that entire docunment rather than finding the
| egitimate work product -- which we grant m ght exist.

These are menos by attorneys. W are not
pretending that there mght not be legitinmate work product
in there, but to withhold the entire docunent requires
themto nake a stronger and nore specific show ng that the
entire docunent --

SPECI AL MASTER SCHNEI DER: Wy am |
envi sioning the Mieller report, all those black pages --
never mnd

MR TRIVEDI: Possible. But then they'd
have to justify that as well
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So, on the policy point, Your Honor, | wll
assert -- well, many points. So -- and you anticipated a
| ot of them

On the work product point, all of these
docunents are generalized office policies and by
definition do not apply to a particular case.

Now, counsel is right that there could be
el ements within those policies that are so obviously |ega
analysis towards a particul ar question and apply law to
fact and do the kinds of things that |awers do that there
Is work product in there. So, again, we are not claimng
that there's no possibility that there is work product.

But | think an inportant point in this case
Is that they have disclosed a | ot of docunents either in
whol e --

SPECI AL MASTER SCHNEI DER: O course, the
irony of what you just said about redacting out those
| egal anal yses and all that, that's the meat of what you
want and maybe you don't get. The rest of the stuff,
really wonder if it's going to do you any good. But
that's your decision.

Unless it really contains something juicy,
of what benefit is it to you?

MR TRIVED: Well, first of all, these are
all public docunents presunptively, and there's Arizona
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case law that says it's inappropriate to look into the
purpose for which anyone is asking for the docunents. |If
t he docunents are disclosable and requested in the proper
way they shoul d be discl osed.

But, in any case, | wll answer your
question which is that even the stuff that they have
produced contains extrenmely val uable infornmation about,
say, factors to consider -- which ironically they claimas
a reason not to produce entire docunents and yet there's
myriad exanples in the docunents they have produced with
factors for county attorneys to consider. So | wll give
you an exanpl e.

17.4. Procedure 17.4 about diversion
prograns. On the second page, even though in their
privilege log they intone over and over again tactics and
factors. Tactics and factors cannot possibly be produced.

They say in Section C, general
consi derations for DCAs when granting diversion. And they
go through a whole bunch of these. These aren't statutory
factors. These are internal considerations that they have
decided to create.

So, by their own conduct they have admtted
that these types of tactics and factors unrelated to any
| egal analysis are perfectly fine to disclose. W agree.
They obviously don't portend to the kind of parade of
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horribles or harms to individual prosecutions. O herw se
they woul dn't have produced it, but they did.

So, for exanple, they have withheld ever
pl ea bargaining procedure that they have, seemngly. They
haven't been produced, and we don't have any redacted or
unredact ed pl ea bargaining related policies.

Just as they have produced general
consi derations for diversion, and they think that's fine,
it makes little sense to us that they couldn't produce
general considerations for granting diversion. That's
what has us confused.

SPECI AL MASTER SCHNEI DER:  Ckay. | can see
why they woul d w thhol d guidelines on plea bargaining
strategi es and whatever and give you that stuff because
the plea bargaining stuff is alot more juicy, it's a lot
more really good infornation

MR TRIVEDI: So what's the juiciness test,
Your Honor ?

SPECI AL MASTER SCHNEIDER:  Well, | don't
know.

MR TRIVEDI: | don't think they have nade
it.

SPECI AL MASTER SCHNEIDER:  If it's nore
juicy, it may be nore of a work product. That's the
t hi ng.
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It may be nmore in the real mof strategies
and |l egal analysis and -- the stuff that they gave you, |
am supposi ng that they're thinking you can have that.

Even though it may be work product, it's not that big a
deal. But the other stuff they are w thholding because |
am assumng they think that's a big deal.

MR TRIVED: | don't doubt that. But
whether it's a big deal or not is not the test. | am
assum ng County counsel would not say they have produced
wor k product because they didn't think it was a big deal.
| think they withheld all the work product and not
wi t hhel d any, right?

Have you wai ved work product ?

M5. UGLIETTA: | really don't think it's
appropriate for himto ask ne questions but what | wll
say --

SPECI AL MASTER SCHNEIDER: | will ask you
t he question.

M5. UGLIETTA: | wll say, reverting back to
before, the County Attorney had gone through all the
policies, nade a determ nation of which ones are being
wi t hhel d on the basis of the objections that are set forth
inthe privilege log, and for each of the ones that was
wi t hhel d, those are the bases.

Wth respect to the ones that were produced,
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the review was that the information either did not fal
within the category of work product because it wasn't in
relation to crimmnal litigation, it was an office policy
having to do with, you know, investigators or something or
victins, or it was sonething that was procedural in
nature.

And then even so far as the diversion
program | mean that's a programthat is statutory. It's
been publicized. 1It's well known by the defense bar. W
want the community to be involved in diversion. The
judges are involved in diversion. Cimnal Rule 38 is a
process that is well-established.

MR TRIVEDI: Al of that applies to plea
bar gai ni ng, no?

M5. UGLIETTA: No, because you are
forgetting the portion of the --

SPECI AL MASTER SCHNEI DER:  Ti me out .

MB. UGLIETTA: Time --

SPECI AL MASTER SCHNEI DER:  This i s not
hel pful at this point. | think what | am hearing about
the policy piece of all this, is there is a consensus that
| have heard -- maybe you didn't intend it to be a
consensus -- that | need to | ook at the withheld policies
and make a determnation as to whether it's work product
t hat shoul d be wi thhel d or whatever else is being argued.
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MR TRIVED : Agreed.

SPECI AL MASTER SCHNEI DER:  To bel abor t hat
now | don't think is going to be productive. | am going
to have to get into the weeds on the policies, okay? So
that nmakes sense to everybody?

M5. UGLIETTA:  Yes, Your Honor. My |
respond, though, to his statenment about policies being
general i zed office policies and not having to do with a
particular case?

That statement is not supported by case |aw,
and one of the cases that they do cite, whichis a
district court case in California, Northern District of
California, was reversed by the Ninth Grcuit.

And in that case the Ninth Grecuit
specifically rejected that same argument made by the ACLU
So | would like to refer Your Honor to that ACLU case that
was entered by the Ninth Circuit, and | can give you the
page citation for that.

SPECI AL MASTER SCHNEIDER:  It's not in your

meno?

MS. UGIETTA: It is in ny meno, yes, but
also this particular argunent is -- | was going to give
you the page citation nowif you want it. |It's at

Page 488 through -- at Page 488.
SPECI AL MASTER SCHNEI DER:  Say that again?
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8807

M5. UGLI ETTA: 880 F 3d at 488.

SPECI AL MASTER SCHNEI DER:  What's the first
page of that opinion?

M5. UGLI ETTA: The first page is 473.

SPECI AL MASTER SCHNEI DER:  And 488?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEIDER:  As long as we are
tal ki ng about specific citations --

MR TRIVEDI: Your Honor, could I quickly
respond to that?

SPECI AL MASTER SCHNEI DER:  Sure.

MR TRIVEDI: So that Ninth Crcuit opinion,
| would actually point to you that as well because it
makes a clear distinction between -- here are the terns
they use -- instructions and guidance being different from
| egal argunent.

So when you go to that case, | would just
keep in mnd --

SPECI AL MASTER SCHNEIDER:  In the Ninth
Grecuit?

MR TRIVEDI: In the Nnth Grcuit -- and
instructions and gui dance are exactly what we believe are
contained in these policies because that's exactly what's
contained in a lot of the things that are already

Griffin Group International



©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 27

produced.

M5. UGLIETTA: Can | say 487 to 488? | was
sort of talking quickly. It starts at 487. 1'msorry,
Your Honor.

SPECI AL MASTER SCHNEI DER:  Just a note.
Right now | have --

M5. UGLI ETTA: 486 to 488.

And | agree. That's the point of that case,
that there are policies that aren't wthheld and policies
that are w thheld dependi ng upon what the |anguage is.

SPECI AL MASTER SCHNEI DER:  All right. |
don't need this. | appreciate the need to respond.

Just want to point out in the category, for
what it's worth, on Page 9 of the Plaintiffs' notion to
conmpel, there is a case Cox Arizona vs. Collins, and all
you gave ne is the Pacific 2nd cite, not the Arizona site.
The Bl ue Book form you have to give both. The next case
you cite is the Church of Scientology. You give only the
Arizona site and not the Pacific cite -- just saying.

MR TRIVEDI: | appreciate that.

SPECI AL MASTER SCHNEI DER:  And | think | had
sone other observations along simlar lines with the
Def endant s' work product -- no pun intended.

Let's leave that. | amgoing to -- as far
as policies are concerned, what's going to come out of
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this discussion so far is | amgoing to do ny in-canera
revi ew.

| amgoing to re-educate nyself nore
t horoughly on the issues, the case |aw and the nenmos, and
let themstart to be ny guidance. And you will let ne
know, Plaintiffs, if | can have an ex parte conmunication
whenever you want to get around to that.

Let ne |eave that for the noment and let's
tal k about the ongoing/pending cases that have been
highlighted in the amended privilege | og.

| want to understand some basic things. Has
the County Attorney given to the ACLU, the Plaintiff, the
al ready cl osed or declined cases?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  Ckay. And when
giving that to them was it not in the formof an Exce
spreadsheet ?

MS. UGLI ETTA:  Yes, it was part of that
900, 000 rows of data that we gave them

SPECI AL MASTER SCHNEI DER:  And what's being
wi thhel d are simlar Excel spreadsheets but only wth
respect to cases that are ongoing or pending?

M5. UGIETTA: No. What they are are cases
that the prosecutors are still reviewing | aw
enf orcenment - -
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SPECI AL MASTER SCHNEI DER:  They are stil

open.

MS. UGIETTA: So the charging decision is
still open.

SPECI AL MASTER SCHNEI DER:  The case is still
open?

M5. UGLI ETTA: Not the case, but the
submttal is still open.

SPECI AL MASTER SCHNEI DER:  But it's an
ongoing -- | nean it could be -- there's different stages
of an ongoing case. It could still be in the police
depar t ment.

M5. UGLIETTA: It's in the pre-charging
st at us.

SPECI AL MASTER SCHNEI DER:  And subnmit it to
the County Attorney for the County Attorney's decision
whet her to charge or not. So that's an aspect of ongoing
or it could be charged but not resolved. That's an
ongoi ng case.

Any one of those is what you are
wi t hhol di ng?

M5. UGLIETTA: No. W are only wthhol ding
the cases -- the information that woul d identify an
individual ly identifiable defendant and individually
i dentifiable charges where the prosecutor has yet to nake
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a charging decision. So it's pre-charging cases.

SPECI AL MASTER SCHNEI DER:  So cases that
have been charged you gave thenf

M5, UGLI ETTA:  Yes.

MR TRIVED: Yes.

SPECI AL MASTER SCHNEI DER:  Let ne just nake
a note. This helps me. There's a couple of categories in
the privilege |og, ongoing cases.

MR TRIVEDI: Then | think there is a
subcat egory of information that we tal ked about on the
call that is mxed cases that have some pending charges
and some not, and we tal ked about whether the County woul d
have to extract the closed portions of that, understanding
that that's a difficult data-based process, so | just want
to remnd everybody there's that category.

SPECI AL MASTER SCHNEIDER:  So | et ne just
capture this for nmy notes. Defendant has produced cl osed,
declined, and cases -- and wi thheld cases where the
charging decision is not made. |f charged, it has been
produced. We are tal king about Excel spreadsheets is what
we are tal king about as being produced.

| know you told me before case |aw confirms
that the purpose for which you are seeking these public
records is not relevant to the inquiry.

But, for the life of ne, all you are getting
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on these Excel sheets are names and what the crime is
alleged. | nean, what is their value other than the
total ? You don't have to answer that. You can choose not
to.

MR TRIVEDI: No, no. It's a fair question
Your Honor. It's a fair question. And you hit the nai
on the head. Aggregated data about what pending charges
exist can tell a |ot about investigatory practices of the
police and charging practices of the County Attorney.

SPECI AL MASTER SCHNEIDER:  It's only this
one little portion that's being w thheld.

MR TRIVEDI: That's right. It's this
particul ar subset of cases that are not even yet cases.

SPECI AL MASTER SCHNEI DER: Wi ch changes
every day, because | don't knowif thereis a-- is there
a recognition that there's an ongoing obligation, so if
one of these in that little category of being under review
before decision is made about charging the decision is
made today we are going to charge or decline, does that
t hen becone produceabl e?

M5. UGLIETTA: No, because their public
records request was only until 2018.

MR TRIVEDI: And we agree with that. This
was a static request.

SPECI AL MASTER SCHNEI DER:  Ri ght.
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MR TRIVEDI: But to your point, it is a
subset of information that's about a subset of cases, but
| think it yields a lot of inmportant information about
what kind of cases are being investigated by the police
and being potentially turned down by the County Attorney.

And | woul d just point Your Honor to the Cox
Publ i cations case which, as you know, was about |aw
enforcenent trying to w thhold police reports in ongoing
i nvestigations.

SPECI AL MASTER SCHNEIDER:  In one case or a
| ot of cases?

MR TRIVED: | believe that was about two
cases. But the data -- the volume of data --

SPECI AL MASTER SCHNEI DER:  Those cases were
newswor t hy.

MR TRIVEDI: | think all cases are
newswor t hy.

SPECI AL MASTER SCHNEIDER:  This is not going
to be a book that's going to be on the best seller list.
But when you tal k about the Wnnie Ruth Judd nurder, that
gets a lot of press.

MR TRIVEDI: | hear you, but we think that
it's newsworthy in aggregate how the County Attorney does
t heir busi ness.

And so | just want to point to the fact that
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the court of appeals in that case credited the exact same
arguments that the County Attorney is making now, that no
one shoul d be entitled to informati on about an ongoi ng
crimnal case.

SPECI AL MASTER SCHNEI DER:  This is Judge
Schroeder' s opi ni on?

MR TRIVEDI: | amnot entirely sure.

SPECI AL MASTER SCHNEI DER:  There was one she
wote and there was one that cane before that.

M5. UGLIETTA: Cox vs. Collins?

MR TRIVED : Cox vs. Collins.

M5. UGIETTA: That's the one, isn't it with
Z| aket ?

SPECI AL MASTER SCHNEI DER:  Then
Judge Schroeder wote an opinion follow ng that one in
whi ch is she says that ongoing stuff is not produceable.
It wasn't a holding, but she said that. She |ater becane
a Ninth Grcuit judge.

MR TRIVEDI: The holding in Cox
Publications v. Collins rejected that assertion by the
police in that case and said that those were gl obal
generalities of the harmthat could be caused by producing
docunents in ongoing cases. This is no different.

SPECI AL MASTER SCHNEI DER:  But they're not
produceabl e necessarily. | mean you have to do a
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bal ancing test.

MR TRIVEDI: O course. W have to do a
bal ancing test. But the categorical statement --

SPECI AL MASTER SCHNEI DER: My next question
is, if 1 amdoing a balancing test on this subcategory,
what am | | ooking at?

Wiat is there | amgoing to see on these
Excel sheets that is, okay, a bulb is going off? This is
either really inmportant to be produced or it should be

produced or -- it's just a bunch of nanes and information
that | can't -- it's too nmuch to deci pher
MR TRIVEDI : Wll, | think you can decide

that the County Attorney has not made a sufficient show ng
of how producing this information will harmthe public.

And if you can't nake that determ nation,
again, | agree with you. It's just a lot of data. And if
you don't believe that they made a show ng that that can
harmthe public, the presunption is that you do produce
it. Not that you don't.

SPECI AL MASTER SCHNEI DER:  Anot her question
that comes to nmy mnd, sonething you said before. O al
t hese thousands, | don't know -- of all this bit of
information, what percentage of that grand total is this
subset? Do you have any idea?

MR TRIVEDI: No idea. W haven't seen it.
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SPECI AL MASTER SCHNEI DER: Do you have any
i dea what percentage --

MS. UGIETTA: No, | don't know. | am
hopeful that at sone point | will be able to respond to
his argunent.

SPECI AL MASTER SCHNEIDER: | amjust sorting

through ny mnd the cooment -- which counsel did not have
to answer -- about why do you need this.

The answer | think | understood receiving
was it is all the information -- it's additiona

information that tells the story about charging policies,
police activity. And if this little piece, this little
subset, is one percent of that total, what are we
hol | eri ng about ?

MS. UGLIETTA:  Well, you know what, Your
Honor? | think that the problemwth the data as it's
been requested is they are asking for the data as to
i ndi vi dual defendants.

SPECI AL MASTER SCHNEI DER:  They are getting
a spreadsheet.

M5. UGLIETTA: Wth the individual
def endants' nanes and submtted charges |listed on the
spreadsheets.

The problemwith that is that the defendants
are individual ly identifiable with individually
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i dentifiable charges.

SPECI AL MASTER SCHNEI DER: It coul d be
redact ed.

MR TRIVED: Exactly.

M5. UGLIETTA: Now, basically if the ACLU s
interest in the data is sinply to find out how many cases
are pending in which there were, you know, felony nurder
submttals or there were burglary submttals or sex abuse
subm ttals or sonething, then | can discuss that with the
County Attorney. That's not the information request that
was submtted to us. They are asking for individua
def endant infornation.

SPECI AL MASTER SCHNEIDER: O you can redact
t he nanes of the defendants.

M5. UGLI ETTA:  Yes, we could. And | could
find out whether that woul d be acceptable to the County
Attor ney.

But that type of discussion was never had
from ACLU. They have al ways insisted upon having the data
as they requested it.

The problemw th us producing the data with
i ndi vi dual defendants' names |isted there with the
i ndi vi dual open submtted charges is then you get into the
risks to the integrity, to the charging decision, the
investigations, the crimnal prosecution that we

Griffin Group International



0O NO Ol WDN -

NRONNRONNRPRRRRRRRRR R
OB WNRERLOWOOWMNOOUNAWNERERO®

Page 37

identified in our briefing -- and by the way, the case | aw
does support the w thhol ding of the data in those
i nstances --

SPECI AL MASTER SCHNEI DER:  Let's assune | am
synmpathetic to a defendant who has not formally been
charged having his or her name out there in the public and
subj ect the obloquy -- to use a word | learned in | aw
school -- that that woul d cause. Let's assune that | am
synmpathetic to that.

Wiat you are suggesting nmaybe makes sense to
maybe do a timeout right here and I et the court reporter
rest and let you guys discuss if there is a conprom se
that can be reached on this little subset.

| need to go to the bathroomanyway. So why
don't we call a timeout, go off the record and you guys
have that discussion, okay?

(Recess taken 2:24 p.m - 2:30 p.m)

MS. UGLIETTA: | was going to tell you
during our break we did tal k about the open and pending
chargi ng decision Excel spreadsheets, and | amgoing to go
back to the County Attorney and discuss wth her whether
she would find it acceptable to redact persona
identifying information and possibly departnental reports
whi ch are the police report numbers fromthe spreadsheet
and then provide the sheet to the ACLU, and the ACLU is
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going to go back and tal k anongst themsel ves about that
sane issue, so we will cone back to you. If it's
resol ved, good for you and good for us.

SPECI AL MASTER SCHNEI DER:  Sure. W will
table the issue of the open and ongoi ng cases by
stipulation, right?

MR TRIVED : Yes, Your Honor.

SPECI AL MASTER SCHNEI DER:  So you wi |l keep
me advi sed?

MR TRIVED : Yes. So Your Honor, unless
you have other questions, | would |ike to go back to the
policy question for a mnute.

SPECI AL MASTER SCHNEI DER:  Go ahead

MR TRIVEDI: So, | would just like to renew

SPECI AL MASTER SCHNEI DER:  Let ne stop you
for a second. Fromwhat | previously stated and what |
understand, | amgoing to review the policies and do ny
bal anci ng.

The position they are taking is that sonme
policies that are a little nore reflective of
deci si on-maki ng, strategy, the lawering, as opposed to
just we have gun policy. |If you have a gun, if you conmt
a felony you are going to prison, which is a policy |
heard that the County Attorney had 20 years ago.
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It was all over the courthouse. |'ma judge
and people are negotiating plea agreements, and |'m
sonmetimes doing settlenent conferences and a defense
| awyer is telling ne, | can't get around this policy.
Maybe Ron Reinstein can call the head of the departnent --
that's how it worked.

| didn't have the juice that Ron Reinstein
had because | didn't come fromthat environment. Ron had
a lot of juice, he was the presiding judge and a really
good friend of mne, and he was bailing out situations all
the tinme.

That was a policy that | was very famliar
with. | don't knowif this is one of the policies that's
being withheld if it still exists.

Policy-wi se, if you have a prior conviction
and you are using a weapon, firearm you are going to
prison. You are not going to plead that away. |It's not
going to be probation eligible.

That's the kind of -- does that fit into the
category of sonething that's produceable? | haven't
| ooked at the policies.

MS. UGLIETTA: You are asking ne to
specul ate on a policy -- any policy that we have been
requested to produce, we have withheld on the basis of --

SPECI AL MASTER SCHNEI DER:  Is that one of
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the policies that's included in this?

M5. UGLIETTA: | would have to | ook at the
privilege |og.

SPECI AL MASTER SCHNEIDER: Is it one of the
policies?

MR TRIVED: | don't know. W haven't seen
t hem

SPECI AL MASTER SCHNEI DER:  No, but was it
request ed?

MR TRIVED : Yes, that's exactly the kind
of thing we are requesting, and that is the kind of thing
that is a categorical set of guidance about a particul ar
factual circumstance that has no | awyering involved in it.
And, again, | would point out that that is the exact same
kind of policy --

SPECI AL MASTER SCHNEI DER:  So | et me just
ask you hypothetically. | know there's resistance to
answer the question.

Hypot hetically, if a policy that you as the
County Attorney is considering whether or not to produce
articulated as to what | just described -- we have a
policy. Qur gun policy is if you have conmitted a felony
and you now are charged with conmtting one while using a
weapon, the policy of the County Attorney's office is that
you are not going to be probation eligible. M question
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hypot hetically is, is that something that would be
produceabl e or w thhel d?

M5. UGLI ETTA: Any plea policy that has not
previously been produced or made public in sone form or
fashion we are withholding. They are strategic in terns
of crimnal litigation

SPECI AL MASTER SCHNEI DER:  |'s what | just
described strategic?

MS. UGLIETTA: | would argue that it could
be.

SPECI AL MASTER SCHNEI DER:  Coul d be

MS. UGLI ETTA: Because, dependi ng upon where
it fits within the plea policy that you are discussing, it
coul d be one of many factors that are considered by the
prosecutors in determning whether to get an aggravated
sentence or whatever it mght be

So, this is the prosecutor's roadmap to plea
bargai ning. The defense |awyer's roadmap is not disclosed
tous. It is considered work product --

SPECI AL MASTER SCHNEIDER: | amnarrow y
describe a hypothetical policy that | understood actually
exi sted and was nodified nore often than once. | never
knew why there was a policy. It was a hanmer that was
bei ng used by the prosecutor for whatever

But the policy as | understood it -- | never
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read it -- was what | described. If you have a conviction
of a felony and now you are accused of commtting a crine
wi th a weapon, probation is not available. W wll not
stipulate. Because as we all know sitting in this room
there are, | don't know, percentage-w se countless

def endants who have prior felony convictions who plead to
probation eligible offenses. They don't get stacked.

That happens every day down at the courthouse. That's
part of the negotiation process.

The statute says if you are convicted with a
prior felony conviction, other than maybe a drug of fense,
you are going to prison. You are not probation eligible.
Am | right about that?

MS. UGLIETTA: | haven't nenorized the
policies.

SPECI AL MASTER SCHNEIDER: I f the conviction
by the jury is you are convicted of this offense and we
also find -- because there's always evidence presented --
that you were convicted of another felony, you are not
probation eligible. AmI1 right?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  Ckay, that's
charged all the time every day. Dozens. And a |arge
percentage -- | have no idea what -- gets a plea that says
| will plead to this offense, not to the priors, and I am
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going to probation. Happens every time -- all the tine.
W all as judges understood -- and | don't

come fromthe crimnal justice arena. | was a civi
practitioner before I was appointed as a judge. | handled
maybe a neighbor who had a DU. | didn't even want to
touch that.

| had no idea what Rule 10 nmeant. | had no
i dea what the lexicon -- | wal ked on that bench and I was
scared to death. | was already on the bench for three or
four years. But when | wal ked into crimnal oh, ny God,
what is this world? And | was probably -- 1"l nake this
conment. | would |l ook out on ny norning cal endar and
woul d see the prosecutors. | would see -- this is in the

ol d days -- the chain gang and all assenbled at once, not
inalittle roomcomng out one at a time in their little
uni f or ns.

| woul d see the defense bar on the other
side. And | would see the famly, the victins, al
assenbled in this courtroom And | would | ook out and
woul d say, of all the people in this courtroom | know the
| east about how this process works.

Six months down the road | was asked by
little, tiny baby |awyers, prosecutors, and defense
| awyers, Could | see you in chambers, Judge? And they
want ed advice fromthis w zened old man. It was a
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| earning curve for ne.

Everybody knew -- even dummies |ike me knew
about the gun policy. And naybe sone ot her policies.

They were out there. Maybe not the actual docunent, but
they were out there.

| still go back to nmy hypothetical -- | know
you're resisting it. But if the hypothetical was as
simple as we have a policy as | described, | amasking you
right nowif you would tell me -- and you are obviously
declining and | keep pressing it -- is that sonething that
coul d be produced under your framework or not?

MS. UGLI ETTA: The County Attorney's
position is that none of the plea policies are
di scoverabl e under public records | aw because they set
forth her discretionary factors that the prosecutors are
to consider in evaluating defense plea offers.

SPECI AL MASTER SCHNEI DER:  Let ne stop you
for a second. The policy as | understood it, as
articulated, there was no discretion.

You didn't have Ron Reinstein call and ask
somebody who is a supervisor, hey, can we get a break in
this case? The policy as declared was nondi scretionary.

If that is the witten policy that contains
no discretion, is it produceabl e?

M5. UGLI ETTA: Qur position is that our plea
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policies are not discoverable regardless --

SPECI AL MASTER SCHNEI DER:  You are a good
sol di er.

MS. UGLIETTA: | don't believe the
di scretionary versus mandatory is --

SPECI AL MASTER SCHNEI DER:  You used t hat
wor d.

MS. UGLIETTA: | know, because many of our
pl ea policies do have discretionary factors. Even if it
was the County Attorney advising her attorneys that in
this particular type of instance this is what you shall
do, that is her work product and it's prepared in
anticipation of crimnal litigation.

SPECI AL MASTER SCHNEI DER:  That's not what
IS being asked. They are asking you for the witten
policy.

|f the witten policy only says what |
said -- | understood the policy to mean prior felony
conviction, alleged to have used a weapon in this one, no
probation. If that's all it said --

M5. UGLIETTA: It's the sane answer. No, we
woul d not produce it voluntarily.

SPECI AL MASTER SCHNEI DER:  It's not
di scretionary.

M5. UGLIETTA: It is her --
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SPECI AL MASTER SCHNEI DER:  As written

MS. UGLIETTA: -- plea policy that is
protected by work product. And the sane is when the
defense bar sit together and say in these instances we are
al ways going to go -- the public defenders office can say
we are always going to ask for this plea offer.

| don't know what that policy is, and |
don't have the right to get it any nore than they have the
right to get our plea policies.

SPECI AL MASTER SCHNEIDER:  |'mnot sure a
public defender's office's materials are public records.
There is a lot of constitutional issues.

MS. UGLIETTA: If they were, they would be
wor k product.

MR TRIVEDI: In either case --

SPECI AL MASTER SCHNEI DER:  That's not what's
before us now

MS. UGLI ETTA: Qur plea policies, just |ike
their plea policies, whatever they mght be, they are
prepared in anticipation of litigation and they contain
wor k product.

SPECI AL MASTER SCHNEI DER:  Let me put a
ri bbon on this issue, unless anybody wants to say
anything, but | don't think I need to hear anything.

On this particular issue, as | said before,
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| amgoing to look at the policies. Al | amseeing is
the witing on that piece of paper or on that disk.

| amnot into the mnd of the County
Attorney or the supervisor or the line attorney who is in
my courtroom | amnot getting into that.

|f the policy says what | just described
that's nondi scretionary, doesn't contain any |ega
analysis, doesn't contain any strategy, it just states
this is the County Attorney's policy, you are likely to be
ordered by ne, advisory only, to produce that. That's
what | amsaying. And | will |ook at those policies in
that -- through that prism

M5. UGLI ETTA:  Yes, you would ook at it
fromthe perspective of is it or is it not work product.
Does it or does it not set forth strategy,
reconmendat i ons, advi sements.

SPECI AL MASTER SCHNEI DER:  What | amtrying
to get you to answer, and | understand and appreciate that
you don't and aren't, you are a good sol dier and
appreciate that, is whether that policy | described is
wor k product or not.

M5. UGLI ETTA: And we would say that it is.

MR LEVINE: Just in the way of background,
because maybe | know | ess about it right now, are you
saying this is a policy where it says you can't get
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strai ght paper for this offense --

SPECI AL MASTER SCHNEI DER:  You can't get
what ?

MR LEVINE: You can't get probation only.
Are you saying --

SPECI AL MASTER SCHNEI DER:  You are going to
prison, is what | understood the policy --

MR LEVINE: Are you saying that's the state
| aw that the --

SPECI AL MASTER SCHNEI DER:  No, it was the
policy of the Maricopa County Attorney's office that when
they had any defendant either charged or about to be
charged -- charged, | guess, because nowit's ripe.

| f that defendant used the weapon in this
of fense, new offense, and has a prior felony conviction
other than drug offenses, marijuana, that kind of stuff,
because that wasn't -- that's a whole other can of
worms -- but they had a prior for which they would then,
if tried and convicted of the prior, would have to go to
prison. The point is if you use a gun and you had a prior
you are going to prison. That was the policy.

MR LEVINE: And that policy would be by the
County Attorney?

SPECI AL MASTER SCHNEI DER:  The County
Attorney's office.

Griffin Group International



©O© 0 NOoO O WD PP

NRONNRONNRPRRRRRRRRR R
OB WNRELROOOWMNOOUNMWNRO

Page 49

MR LEVINE: That would be in her or his
discretion, so it would be discretionary --

SPECI AL MASTER SCHNEI DER:  No, no, no, no
There was a witten policy that said that. This is the
policy of the Maricopa County Attorney's O fice, what |
just descri bed.

There's no discretion. The discretion is
whether to apply it in a particular case. And they are
not asking for that. They are asking for the witten
policy.

MR LEVINE: But isn't the policy
di scretionary upon what the County Attorney determnes --

SPECI AL MASTER SCHNEI DER:  No. It's
witten. It's a policy.

MR LEVINE: Right, but before it becones a
policy --

SPECI AL MASTER SCHNEIDER: No. It is a
policy. |It's not before it becones a policy.

MR LEVINE: | guess what I'mtrying to say
is before it becomes a policy someone has to consider it.

SPECI AL MASTER SCHNEI DER:  Fine. But they
wote a policy. It's black and white. No discretion

MS. UGLI ETTA:  Your Honor, | would say that,
again, the case | aw does not support any kind of
distinction on the basis of a policy that is generally
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applicable to an office of prosecutors versus a policy
somehow being inplenented in a particular case.

The case law is that when you have a
recurring circunstance --

SPECI AL MASTER SCHNEI DER:  They are not
asking for that. They are asking for the witten policy,
period. Aml right?

MR TRIVED : Yes, Your Honor.

M5. UGLI ETTA:  Yes, but ny point is that the
witten policy nonetheless can still be work product and
protected fromdisclosure. Even though it's policy,
there's no categorical exenption

SPECI AL MASTER SCHNEI DER:  Al'l right,
surrender, but | don't give up ny position. | surrender.
| don't want to hear anynore. | disagree with that.

| think that's a clear case of no work
product, no legal analysis. |It's an established policy of
the Maricopa County Attorney's Ofice.

This particular instance, everybody knew
about it. | don't knowif it's still the policy or not,
but everybody knew about it. Every crimnal defense
| awyer, every judge, every defendant sitting in a
courtroom knew about it.

MS. UGLI ETTA:  Your Honor, you have the
policies to review, and ny understanding is you are goi ng
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to review themon their individualized basis?

SPECI AL MASTER SCHNEIDER: | amgiving you a
head's up. If | see that particular policy or others |ike
it, that's going to be ny result. And | wll try to be as
consi stent as possible on that.

Al though, in the words of Ral ph \al do
Enerson, "a foolish consistency is the hobgoblin of little
m nds. "

MR TRIVED : Miltitudes.

SPECI AL MASTER SCHNEI DER:  He al so said
sonet hing about that? | amnot aware of that one. You
have to be consistent. But the thing about what Enerson
isis it's a foolish consistency and they |eave that
adj ective.

Al right. So where are we? W now have
under advi sement the open cases. W now have kind of gone
through the policies as | wll review them

MR TRIVED : | think, Your Honor, the |ast
question is about the capital review conmttee naterials,
and we have already sort of discussed that there may be
|l egitimate work product in there but it's incunbent upon
Your Honor to reviewthemto see if there are pieces that
are disclosabl e and which are not, in which case they
woul d be produced in redacted form | think we all agree
on that principle and that you will review themwth that
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eye.

The last question is about capital review
commi ttee menbers and votes which we have argued, and
there is case |law to support the notion, that these sort
of binary pieces of information certainly are not work
product. They in and of thenselves don't contain analysis
or anything |ike that.

SPECI AL MASTER SCHNEIDER: I f you are going
tocite to ne the ASU case, | don't think that's
applicable. | think it's so distinguishable fromwhat you
are asking for.

MR. TRIVEDI: (kay.

SPECI AL MASTER SCHNEIDER:  If you want, |
will try to articulate why.

MR TRIVED : Pl ease do.

SPECI AL MASTER SCHNEI DER:  This was a public
search conducted for the appointrment of the president of a
public university out in the open that the public has a
great interest in who that person is going to be and to
wi t hhol d the nanes of the applicants -- | didn't read the
whol e decision, but to ne it brings up, well, you are
stifling the public input on who should get this
appoi nt nent .

It should be open to the public. The public
shoul d be able to participate. | don't see that as being
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applicable to an in-house internal process to review
capital cases whether they are going to be capital cases
or not. | don't see the public having the same interest.

MR TRIVEDI: Right. So | agree with your
characterization of the ASU case, and | agree that that
case was about -- had high public interest, and | believe
t hat whether or not the County Attorney is deciding to put
soneone to death is of equal or nore public interest, and
| respectfully disagree with the characterization that
it's sonehow i n-house.

They are a public agency. The docunents
that they create are presunptively public. And their
deliberations, short of legitinmate work product, right,
but the identities of the people who are doing that are
necessarily public if they are contained in a public
documnent .

Now, again, what their deliberations are,
and if they are conducting work product when they are
doing it, that's a reasonabl e discussion to have.

The menbers of the commttee, just |like the
County Attorney herself and line prosecutors within the
office, they don't retain any sort of protection from
being identified, nor do their decisions, final decisions,
have any protection frombeing identified.

They make inmportant, final decisions every
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day -- what we are going to recomrend for a sentence,
whet her we are going to seek bail, what charges we are
going to seek. Those all could be described as in-house
but are in fact --

SPECI AL MASTER SCHNEI DER:  But they are
maki ng those decisions on the record in a courtroomwth a
court reporter present or in a nemorandumfiled as a
publ i ¢ docunent.

MR TRIVED: Well, respectfully, not all
those are public. Wat to offer as a plea --

SPECI AL MASTER SCHNEI DER: Wl |, that's
different.

MR TRIVEDI : Wether to offer diversion.

SPECI AL MASTER SCHNEI DER:  You are
describing their decisions as to what to argue for in
front of a tribunal is public. That's what they are
saying out front that the public can hear and listen in
on.

Here's the reality of making this -- doing
this review of these materials. | think there's 80-plus
pages. | looked at |ike three or four pages. | didn't
| ook at themreal closely. But you are going to get
nothing. Qut of the three or four pages | |ooked at, it
was Prosecutor says that this case is okay for this
because of whatever. You are not going to get that.
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MR TRIVEDI : Under st ood.

SPECI AL MASTER SCHNEI DER:  The stuff that's
left, as ny grandmother woul d say, gornisht helfen. Ckay?
That's Yiddish for there's nothing there, it's garbage.

MR TRIVEDI: Your Honor, | amagreeing wth
you as to the nmenos. The --

SPECI AL MASTER SCHNEI DER:  Now we are
tal ki ng about the nanes.

MR TRIVED : Individual identities and
votes. That's it.

SPECI AL MASTER SCHNEIDER:  Al'l right. You
said your piece. Let nme hear fromthese guys why
i ndi vidual identities should not be produced.

MS. UGLI ETTA:  Your Honor, first of all, the
case law --

SPECI AL MASTER SCHNEI DER:  Excuse me, can
you transl ate gornisht hel fen?

MS. UGLIETTA: The records that are at issue
in the capital reviewrecords in the public records
request are -- they asked for our capital review commttee
menoranda to the County Attorney. They asked for --

SPECI AL MASTER SCHNEI DER: Wi ch they
understand is alnmost entirely work product. Go ahead.

MS. UGLI ETTA: The voting records and then
the capital review conmttee prosecution policies and
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hom ci de policies which have --

SPECI AL MASTER SCHNEI DER:  That's in the
policy canp.

M5. UGLIETTA: Right. That's in the policy
canp.

| will say that State vs. Appellate, which
is an Arizona Suprene Court decision, did explicitly say
that a crimnal defendant, who | would inagine has the
most interest in understanding why capital sentencing
al l egations were asserted, State vs. Appellate case, the
Arizona Supreme Court held that that capital defendant did
not have the right to either the capital reviewcriteria
policies or the recomendation --

SPECI AL MASTER SCHNEI DER: | renenber when
that case canme down. | think | was on the bench and |
t hink Fel dman wote it, and | renenber everybody around
the courthouse for a long tine were scratching their heads
for along time. | didn't read it exhaustively, but |
think the issue in that case was whether the defendant had
a constitutional right to see that nmemorandum

MR TRIVEDI : Correct.

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  That's a
different animal from public records review.

MS. UGLI ETTA: But you are going to be
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| ooking at this information fromthe perspective of our
contention is contrary to the best interest of the state.

They claimthe public has a great interest
in knowing this information. However, even in the context
of a defendant, an individual defendant, who was asserting
constitutional issues, the Arizona Suprene Court rejected
t hat argunent.

Sane thing in that MC eskey case at the
U.S. Suprene Court level. Again, you are not going to get
that information. Ckay.

And then we have the Ninth Circuit cases,

U S. vs. Fernandez, US. vs. Taylor, US. vs. Furrow
Those are all cited in our brief.

In none of those cases was the defendant
permtted to have these types of records that the ACLU
contends they are permtted to have under public records
| aw.

SPECI AL MASTER SCHNEIDER:  You are still now
tal ki ng about policies?

MS. UGLI ETTA: |'mtal king about the capital
review commttee records. Like, for exanple, in all of
those cases in the Nnth Grcuit, the defendant was
| ooki ng for the recommendation menorandum and all of the
records that underlie the district attorney's decision
whet her or not to pursue death penalty sentencing in a
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case.

And in all of those cases the courts have
found that, first of all, those records are work product
and then, secondly, they found that they cannot be
produced because of the chilling effect on the
del i berative process which led to the fina
deci si on- maki ng.

Finally, what they found was that when a
prosecutor such as the County Attorney exercises
prosecutorial discretion, nakes her decision whether or
not to seek death penalty in a particular case, that that
in and of itself is not a sufficient reason for a
def endant to know the reasoning behind her decision.

There's no constitutional issue that drives
that. Therefore, the public also wouldn't have a
sufficient reason

SPECI AL MASTER SCHNEI DER:  Let ne narrow
this down a little bit. W started talking about the
nanes of the conmttee nenbers and how they voted. Now we
have broadened it into the policies and the menoranda.

M5. UGLI ETTA:  Uh- huh.

SPECI AL MASTER SCHNEI DER: | understand ny
task will be to ook at the capital committee nenoranda
and determ ne whether that's produceable. And from where
| amsitting right now, likely that's heavily work product
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and not to be produceable. And | amanticipating that the
Plaintiff expects that to happen

What they are now started tal king about was
somet hing much nore discreet. Can you be required to
produce the name of the nenbers and how they voted?

M5. UGIETTA: No. W cannot be required to
do that.

SPECI AL MASTER SCHNEI DER:  These cases don't
apply to that?

MS. UGLI ETTA: Those cases do not discuss
that, but they can be applied as an anal ogy to that
particul ar issue because the voting records and the nanes
of the individual conmttee nenbers are all part of the
del i berative process.

And part of the deliberative process
privilege or the policies that underlie the deliberative
process privilege is that you don't want to chill the
frankness and thoroughness and thoughtful ness of the
conm ttee nenbers' discussions about these issues, their
recomendations to the County Attorney, and woul d include
their voting because the votes thensel ves reflect each
individual's reflection on what they have heard in
conm ttee.

SPECI AL MASTER SCHNEI DER:  What do you base
t he conclusion that you are suggesting that there woul d be
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a chilling effect if this were made public?

MS. UGLIETTA:  Well, if | were a nenmber of
that coomittee and | knew that ny voting record on any
particular case was going to be made public, then I would
be certainly concerned about how | voted on a case,
because then if | felt that for whatever reason that's
discussed in the conmttee and | believed as a senior
prosecutor that that case should not go forward on death
penalty allegations and | vote no, then if the County
Attorney -- let me finish.

|f the County Attorney then deci des opposite
of what | said and that record is produced, then the
defense |awyer is going to use that record to try to
create some kind of issue at the jury trial to say, well,
the County Attorney was advised no by at |east this one
person so | amgoing to call that person into trial and I
am goi ng to, you know, cross-exam ne her on her vote.

SPECI AL MASTER SCHNEI DER:  Cr oss- exami ne
who, the County Attorney?

MS. UGIETTA: The committee nenber, that it
will chill --

SPECI AL MASTER SCHNEI DER: I f that happens,
my understandi ng of evidence and trial procedure woul d
just blow up. But anyway, |let me go back.

MS. UGLI ETTA: That's our position on it
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that --

SPECI AL MASTER SCHNEI DER:  This horror that
you are going to see the County Attorney on the witness
stand bei ng cross-exam ned --

MS. UGLI ETTA:  No, not the County Attorney.
The menber of the conmttee.

SPECI AL MASTER SCHNEI DER: Wl |, that's a
county attorney, isn't it?

M5. UGLI ETTA: Deputy county attorney.

SPECI AL MASTER SCHNEI DER:  You have
nonmenbers of the County Attorney's office --

M5. UGLIETTA: It's a deputy county
attorney.

SPECI AL MASTER SCHNEI DER:  Are there
nonmenbers of the County Attorney's office --

MS. UGLIETTA: They are menbers of the
office.

SPECI AL MASTER SCHNEI DER: | want to go
back. Does the public know who the nenbers are right now?

M5. UGLI ETTA:  No.

SPECI AL MASTER SCHNEIDER: | just have -- |
don't think it would be a surprise to disclose who the
menbers are. | think everybody in the courthouse knows
t hat .

M5. UGLI ETTA:  No, they don't.
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SPECI AL MASTER SCHNEI DER:  Yeah, they do.
Those nanes | saw, they were not a surprise to ne.

MS. UGLIETTA: There's no evidence of that.
They haven't produced any evidence of that, and as far as
| understand that is not public record.

SPECI AL MASTER SCHNEI DER:  So you don't want
the names of these people, nor how they voted?

M5. UGLIETTA: Correct.

SPECI AL MASTER SCHNEI DER:  And just the
public knowi ng their nanes, you see the sane horror of a
chilling effect just by being on that commttee?

M5. UGLI ETTA: Every tinme that there is a
death penalty trial those people can expect to be called
or harassed in some way by the defense bar. They will be
harassed by menbers of the media. Their individual

SPECI AL MASTER SCHNEIDER:  So right nowit's
sufficient that only the County Attorney is harassed?
Because the County Attorney everybody knows okayed --

MS. UGLI ETTA: The County Attorney is
responsi bl e as the final decisionmaker. Her decision as
the final decisionmaker is known to the public. It is
filed as a Notice of Intent by statute.

SPECI AL MASTER SCHNEI DER:  And even t hough
she is going to be harassed, she wanted to have this
posi tion?
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MS. UGLI ETTA:  She is making her decision
known. That decision then is litigated in court, when the
public can attend court if they have any further interest
in the matter.

The Arizona Suprene Court found in State vs.
Scott that a Notice of Intent which identifies the County
Attorney's decision, the statutory aggravators, and --

SPECI AL MASTER SCHNEI DER:  The County
Attorney's decision?

MS. UGLIETTA: Yes, the County Attorney's
decision, the statutory aggravators, and the bases --
evidentiary bases for that decision, that Notice of Intent
is sufficient to protect the defendant's due process
interest and his right to know what was the basis of the
County Attorney's decision.

The public don't have any nore interest or
right than that defendant in State vs. Scott or the
defendant in MO eskey vs. United States.

In all of those cases, this process is
regarded to be work product and deliberative process
privilege. And that is the law

SPECI AL MASTER SCHNEI DER:  The case again
that says it's work product that have the nanes of the
conm ttee nenbers known, what case is that?

MS. UGLI ETTA: That is not in the cases. No
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one has ever asked for that in the cases | have read.

SPECI AL MASTER SCHNEI DER: | thought you
just said in your last sentence that the cases say that
the work product is whatever.

MS. UGLIETTA: That is true. The work
product privilege applies to this process and all the
records in relation to the process.

SPECI AL MASTER SCHNEI DER:  You are candidly
admtting to me that there is no case on point that says
the nanes of the conmittee menber, the capital menmbership
conmittee's situation that the nanes are work product.

MS. UGLI ETTA:  Qur records which are
protected -- it is our position our records that are
protected under those cases do include voting records. M
assunption is these other cases under the DQJ's process
|'i kew se have a voting record.

SPECI AL MASTER SCHNEI DER:  Let me under st and
what you just said. Your record meaning the Maricopa
County Attorney's Office records has these as being
confidential or privileged?

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  Ckay. Obviously.
But you are not the final arbiters of that. The Court is.

MS. UGLIETTA: Yes. But this is just our
posi tion.
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SPECI AL MASTER SCHNEIDER: O course it's
your position.

M5. UGLI ETTA: So you can anal ogi ze from
those cases in the same way that | just discussed, that if
you were to require or if the Court were to require the
publication of our voting records frommenbers of the
capital review commttee, then what would be the result is
the chilling effect that is the subject of the
del i berative process privilege.

Those menbers may not -- they may not be
feeling that they can be as frank and candid with the
County Attorney in nmeking their reconmendati on and
providing their vote if they know that their names and
their votes will be made public and then that can be used
against the State in a prosecution case --

SPECI AL MASTER SCHNEIDER:  How is it going
to be used against the State? This image of a County
Attorney being cross-examned, is that howit's going to
be used?

MS. UGLIETTA: It could be. They --

SPECI AL MASTER SCHNEI DER: It can't be.

M5. UGLI ETTA: Defense | awers make up
litigation all over the place.

SPECI AL MASTER SCHNEI DER:  The j udge
woul dn't hear of that.
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M5. UGLIETTA: Well, that's the problem W
don't know, and that's the risk. And the point is that
that is why the deliberative process privilege exists so
that you don't have that chilling effect in a deliberative
process like this one. The only person whose deci sion
matters is the County Attorney's decision

SPECI AL MASTER SCHNEI DER:  What woul d be
interesting for me is to have one of these people that |
know give ne an affidavit to the effect that my name being
public as a menber of this commttee would have this
what ever effect on ne.

| don't have that. | have your specul ation
that these people think that. That's not part of any
record that's in front of me.

And I'mfrankly skeptical that these people
that | know that are on that |ist would care one whit
about their name being nade public as a menber of this
conmttee. How they vote? Mybe | am skeptical that they
woul d actual |y care about that.

Now, maybe the County Attorney thinks
what ever she thinks and is directing you to articul ate,
but | really wonder if these people would be chilled in
any way. |s there any thought of giving nme an affidavit
or two under seal that | can see?

MS. UGLI ETTA: | can discuss that with the
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County Attorney.
SPECI AL MASTER SCHNEI DER: Ckay.

If that's the case -- | just thought of that
this noment after hearing you articulate your reasons --
then I may not decide this issue until | knowif | am

being furnished with that information or not. And if | am
| want to see what it says.

Co ahead. Anything you want to say in
response to all this?

MR TRIVEDI: Not nuch, Your Honor. | think
you are there.

SPECI AL MASTER SCHNEIDER:  Don't assune from
what | have been asking and whatever that I'minclined to
gi ve you the nanes of these people and how t hey vote.

MR TRIVED: | meant that your questions
elicited your understanding of the issues.

| woul d point out that the deliberative
process privilege is not recognized in Arizona |aw

Second, specul ative harns are not sufficient
under Star Publishing vs. Pima County Attorney's Ofice
that's 891 P.2d 899.

| would reiterate that every case they cite
is not a public records case. And | think that's it.

SPECI AL MASTER SCHNEI DER:  Just anot her
t hought that popped into ny head. Wuld it be an
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acceptabl e comprom se for the Plaintiff to know not the
names but whether it was a 5/4 or 6/3 or whatever vote?

MR TRIVED : W'd consider it.

SPECI AL MASTER SCHNEI DER:  Wbul d that be
sonething that the County Attorney would consider doing or
somet hi ng you obvi ously woul d get gui dance fronf

M5. UGLIETTA: | would have to ask her, but
my assunption is that she would not be willing to do that.
But | can ask her. Because, again, it's deliberative
process privilege as to what the voting was of the
i ndi vidual conmittee nenbers.

SPECI AL MASTER SCHNEI DER: | f the public
doesn't know the nanes and doesn't know which way anybody
voted, what's the chilling effect?

MS. UGLI ETTA: The chilling effect is that
this is information that is part of the deliberative
process.

What it shows -- the votes say it's 5/4, 5
in favor, 4 against. \What that shows is that there was
sone nenber of the conmttee that didn't believe that this
particul ar defendant should have a Notice of Intent filed.

And then it goes up to the County Attorney
and the County Attorney disagrees with the four and she
agrees with five and she issues her final determnation
and they file a Notice of Intent.
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Meanwhil e this record of a vote is nade
public and then the defense bar uses it in whatever form
or fashion they want to to create a dispute about the
validity of the County Attorney's decision, when in fact
the Arizona Suprene Court has already held that the Notice
of Intent, the statutory factors, and the bases for the
decision is sufficient to explain the legitinmcy of the
County Attorney's decision.

SPECI AL MASTER SCHNEI DER:  For a defendant's
constitutional rights it's sufficient.

M5. UGLI ETTA:  Yes. And that would then
mean that the public's right to know -- that doesn't trunp
constitutional rights.

And if a defendant's constitutional rights
are satisfied by Notice of Intent, the public's right to
know i s al so satisfied.

They don't have the right to get into the
weeds of the County Attorney's deliberative process. And
there is not case law in Arizona that rejects the
deliberative process privilege. It's just not yet been
adopt ed.

MR TRIVEDI: We wll agree to that.

M5. UGLI ETTA:  Either way.

MR TRIVEDI: Even if one day it's adopted,
it is about deliberations, not final decisions, and by
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definition a vote is a final decision.

M5. UGLI ETTA: No. The County Attorney
makes the final decision in relation to the Notice of
[ ntent.

MR TRIVED: | thought we weren't
addressi ng each other.

M5. UGLI ETTA: A menber of a committee, all
they are doing is voting whether to nake a recommendati on.
They are not making a final decision of anything. They
are not the County Attorney. They don't have that
statutory ability.

SPECI AL MASTER SCHNEIDER:  It's a
conveni ence to the Maricopa County Attorney to create this
conm ttee because ultimately the County Attorney has the
prerogative to make the final decision.

And concei vably there could be however nany
menbers all vote no and the County Attorney can still vote
yes as to whether we are going to pursue the death
penalty, am| correct?

M5. UGLIETTA:  Yes.

SPECI AL MASTER SCHNEIDER:  So this commttee
process is not required by any |aw?

M5. UGLI ETTA: Right.

SPECI AL MASTER SCHNEIDER: It's a pure
internal convenience to the County Attorney to get
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feedback, in a sonewhat nmore formal way than just picking
up the phone or emailing somebody and saying, hey, what do
you think about this. It's a formalized process, but it's
not required anywhere.

M5. UGLI ETTA: That's true.

MR KEENAN: If | nmay, assuming we canme to
this conmpronm se where we know the vote, the number, five
yes, four no, whatever, and nothing else, | have heard no
articulation of any harmthat that woul d cause because,
one, it can't cause a chilling effect because the public
woul dn't know who's voting which way.

And the idea that the general defense
attorneys are going to do sonething shady with it? The
courts aren't going to overturn the County Attorney's
notice of filing for death because the vote is out there,
right? There's no basis in the law for a defense attorney
to be able to use this in any way to hinder a death
prosecution.

SPECI AL MASTER SCHNEIDER  In addition to
that, you are only asking about ol der cases. You are not
asking about open, current cases. You ended in 2018 or
whenever it was. So this information, if it were out
there, would have no applicability to any pending case.

O am| wong?
MS. UGLIETTA: The information you are
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tal king about is the voting record?

SPECI AL MASTER SCHNEIDER:  If the public
knew that fromthis discrete period of time, 2013 to 2018,
what the nunbers were, 5/4, 6/2, whatever, those cases are
not current. They are not around anynore.

MS. UGLIETTA: No, that's not accurate.

Mbst defendant penalty cases of course survive in the
court for years and years and they can come back. The
other thing that happens --

SPECI AL MASTER SCHNEI DER:  But the danger
you see about the public knowing this and using it against
the County Attorney, | don't see how that part survives
t he post-conviction process.

MS. UGLI ETTA: It could, because the issue
is -- first of all, after a Notice of Intent is filed,
let's say, and then a case proceeds in the trial court, at
some point the defense | awer may ask for a review of the
Notice of Intent or the County Attorney may ask for a
review of the Notice of Intent.

So that Notice of Intent decision can be
reviewed even as the case is in trial, okay, and then the
County Attorney may decide to withdraw the Notice of
[ ntent.

SPECI AL MASTER SCHNEI DER:  But none of the
cases we are tal king about are in trial.
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M5. UGLI ETTA:  Yes, they probably are or
they will be.

SPECI AL MASTER SCHNEI DER:  All right. Maybe
there is a carve-out to what | am suggesting as a
conpromise as to any case that's still in the trial stage
you don't produce that information.

MS. UGLI ETTA: And then you have the other
i ssue of, as you said, the appeal process. So let's say
it goes up and down to the courts of appeal and at some
point they say this needs to go back --

SPECI AL MASTER SCHNEI DER:  Let ne ask you
this. [If that happens and it's remanded for a new trial,
does the -- nmaybe you don't want to answer this because
this may be divul ging something internal.

My question is, if it is remanded, is there
a new capital conmttee process instigated?

M5. UGIETTA: | think that it's known that
when a case is sent back on remand that the County
Attorney very often will have a review of the Notice of
[ ntent.

SPECI AL MASTER SCHNEI DER:  Brand new.

M5. UGLIETTA: Well, it will be a review of
the Notice of Intent and all of the information known up
until then will be considered.

SPECI AL MASTER SCHNEIDER: It wouldn't be
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this neeting --

MS. UGLIETTA: Yeah, there woul d be a new
meet i ng.

SPECI AL MASTER SCHNEI DER:  So there woul d be
a new det ermnation.

M5, UGLI ETTA:  Yes.

SPECI AL MASTER SCHNEI DER:  And what | am
suggesting is that that new determ nation on a remand
woul d not be captured by a case that's no longer in the
trial category.

MS. UGLIETTA: Nonethel ess, that information
if it's produced now and then | ater goes up on appeal and
comes back down, it's going to be out there in the world
and can be used in the next trial.

SPECI AL MASTER SCHNEI DER:  Can't be
appealed. It can only be a post-conviction relief. You
don't have unlimted time to appeal, right? You have a
limted time to appeal .

MS. UGLI ETTA: | amsaying that whether you
are doing PCR or doing habeas corpus or whatever you are
doing --

SPECI AL MASTER SCHNEI DER:  That's not an
appeal .

M5. UGLIETTA: It can still cone back to
trial.
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SPECI AL MASTER SCHNEI DER: A case t hat
was -- a death sentence was issued in 2015. This
defendant is sitting on death row, probably has filed a
bunch of PCRs that allege ineffective assistance of
counsel and the whole kitchen sink of all the different
t hings, and now this defendant hears about the fact that
there was a 5/4 vote by the commttee that was convened in
hi s prosecution.

Wiat does he do with that, anything? What
can he do? | nean they file these pro per things all the
time. \Were do they go? Nowhere.

Wiere is this going to go? Post-conviction
relief because it was a 5/4 vote? It's a no-brainer.
Denied. So | don't know howit's going to be used.

M5. UGIETTA: Isn't that the other point,
that they want information that they say the public has a
right to know? The public doesn't have a right to know
it.

And, secondly, there is no use of the
information for the public, okay?

But | do believe the defense bar coul d abuse
it. Regardless of whether they would be successful, they
could create a | ot of havoc and there could be a | ot of
time wasted and an attorney can be dragged into court and
questioned on their vote.
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SPECI AL MASTER SCHNEI DER:  Not to mention
this conponent that hasn't yet been nentioned. The County
Attorney is an elected official.

M5. UGLIETTA:  Yes.

SPECI AL MASTER SCHNEI DER: Wiy shoul dn't the
public be interested to know that the County Attorney
either went thunb's up like Nero or whoever did in the
Col i seum when everybody around hi mor her was saying no,
thunb's down -- thunb's down is to kill the person. Wy
woul dn't the voting public be interested in that
i nformation?

MS. UGLI ETTA: They have it. The Notice of
Intent is exactly that information.

SPECI AL MASTER SCHNEI DER: No.  The nunbers.
Wiy woul dn't a voting public be interested to know that
this County Attorney has done thunb's down on a defendant
even though the committee said otherw se? Wy woul dn't
that be of interest to the voting public?

M5. UGLIETTA: It's not relevant whatsoever
to anyt hi ng.

SPECI AL MASTER SCHNEIDER: | ama voter.
| --

MS. UGIETTA: It's only relevant to --

SPECI AL MASTER SCHNEI DER: | want to know if
the County Attorney | amvoting for or against is likely
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to go thunb's down or something else.

M5. UGLI ETTA: That's the reason why the
del i berative process privilege applies because now this
information gets out to the public. The public is going
to use it to say this County Attorney is nore likely to be
a defense-oriented County Attorney.

SPECI AL MASTER SCHNEI DER: You are not
responding to what | am sayi ng.

M5. UGLI ETTA:  Maybe --

SPECI AL MASTER SCHNEI DER: My question is
Maricopa County Attorney's Ofice is an elected position.
Every four years one or two or three or nore people run
for that position. | as a voter amcharged with the
deci sion of whomto vote for.

Don't you think a voter would |ike to know
i f the incumbent County Attorney that's running for
reel ection on nmore occasions than others, and nore than
predecessors or |ess than predecessors, voted to pursue a
death penalty even though the commttee didn't support
that? Don't you think a voter would want to know that ?

M5. UGLIETTA: It doesn't matter if the
voter would want to know that. It's still protected
i nformation.

Her -- the recommrendations provided to her
and an individual commttee nenber's reconmendations
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provided to her by way of their votes is protected
information. The voters don't have the right to knowit.

SPECI AL MASTER SCHNEI DER:  Ckay. | am
proposing that -- you don't have to obviously accept this
pr oposal

| am proposing that you consider a
conpromise in which -- let ne wite this down as | speak
-- the number tally of commttee vote be disclosed wthout
mentioni ng nanes of conmttee nenbers and only for those
cases in tineframe requested that are -- how do | define
that? Wat did | say about a carve-out before? Wen you
made a comment, | said we can carve out that little piece.

MR TRIVEDI: | think you said
post - convi cti on.

SPECI AL MASTER SCHNEI DER:  Carve out
post-conviction. But there is an issue of remand. But
there is a new process -- only for those in tinmefrane --
of the requested tineframe that are post-conviction.
That's nmy proposal that be considered.

So you don't give themthe names. You don't
give them who voted for what. You just give the tally.
And it's only for cases that are not open for trial right
now. That's ny proposal

Qoviously | amnot real -- | amnot
expecting that either side -- nmaybe Plaintiff would agree
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with that. | amnot expecting that the County Attorney
woul d agree with that. But | am proposing you consi der
t hat .

It seens to nmake sense to ne. | think it
answers the concerns that you are expressing. It answers
the chilling effect concern. It answers the concern that
t hese individual nenbers will be harassed.

It does provide information, although not
articulated, it just popped into my head, about howit's
potentially of interest to the voting public in the
Mari copa County el ection.

So | think it answers the problenms and
provides information that is useful and not harnful.
That's nmy proposal. Nobody has to say anything now.

MR TRIVEDI: W are happy to take that back
and talk about it. | don't think we have anything nore.

SPECI AL MASTER SCHNEI DER: | don't think
have anything nmore either.

M5, UGLIETTA: W will get back to you on
our two sets of proposals.

SPECI AL MASTER SCHNEI DER:  Wat was the
ot her one?

MS. UGLI ETTA: The one on open and pendi ng
chargi ng deci sions.

MR TRIVEDI: That they woul d provide it
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m nus any personal identifying information and we can
deci de anongst oursel ves whether it could be an identifier
that could link it back to a police report.

SPECI AL MASTER SCHNEI DER:  The ongoi ng
cases, we tabled that. | wll add to ny notes counsel are
to confer re conpromse to providing spreadsheets for open
cases, redacted as to the nanes. Is that it?

M5. UGLIETTA: Identifiable information and
then police report nunbers.

SPECI AL MASTER SCHNEIDER:  Al'l right.
Redacted as to the nane of the defendant, ID information.

MS. UGLI ETTA:  Personal identifying
information |ike nane, date of birth, social security
nunber .

SPECI AL MASTER SCHNEI DER:  And pol i ce
report?

M5. UGLI ETTA: And then we are going to
di scuss about redacting the police report number because
that can be traced back to the individual

SPECI AL MASTER SCHNEI DER:  Sure. Redacted
as to police report nunber. That's what you guys --
because all of that was not mentioned before | left the
room | never heard the word police report until you guys
had your discussion.

The open cases are tabled. Counsel are to
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confer on the conprom se of providing a spreadsheet for
open, redacted as to name, identifying information and
redacted as to police report nunber.

| don't have to wait on the policy issues.
That's ready for ne to ook at. Wat else is ready for
me? | can | ook at the menmos of the -- okay to review --
you are also getting back to ne on the ex parte thing.

MR TRIVED : Yes.

SPECI AL MASTER SCHNEIDER:  To review
in-camera policies, capital case nenos, and Plaintiff wll
get back to ne on ex parte.

| am assuming that the County Attorney has
no objection to that?

M5. UGLI ETTA:  No.

SPECI AL MASTER SCHNEI DER:  All right. |
think that waps it up.

MS. UGLI ETTA:  Thank you.

(Matter concluded at 3:27 p.m)
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