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A, Imiroduciion

The contraveray before the Court arises out of the passage and application of Arizong’s Medical
Marijuana Act (AMMA). The AMMA, originally known as Proposition 203, was enacted by
voler initiative on November 2, 2010 and has bean codified under Arizona law. Seze Ariz, Rov.
Star. Ann, §§ 36-280 to 36-2819 (2012), The AMMA decriminalizes, under Siaie iaw, the
possession, use, cultivation and sale of marijuana for medical use. The AMMA provides for
highly State-rogulated dispensary and cultivation sites. Jid

v e v e me e s

The AMMA grants rule-making authority to the Arizona Department of Health Services
{ADHS). See Ariz. Rev. Stat. Ann, § 36-136(F) (2012). The regulations subsequently
promulgated ave embodied in Arizona’s Adminisirative Code, See Ariz. Admin. Code R9-17-
161 to R9-17-323 (2012}, The regulations divide Arizona into j26 separate “Community Health
Care Analysis Areas” (“CHAA”) and each CHAA may have only one medical marijuana
dispensary.
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The regulations also provide that an entity seeking o become a dispensary or cultivation site
must first file an application for a Registretion Certificate (Registation Certificate) with the
ADHS, See Ariz. Admin. Code R9-17-305 (2012). Once having obtained a Registration
Certificate, the applicant must then submit an application with the certificate 1o ADHS for
approval of the site,

The regulations further provide that the applicant must submit decwmentation to ADHS stating
that its proposed site meete all spplicable zoning restrictions or, alternatively, there are none That
need fo be met. See Ariz. Admin. Code, R9-17-304(6) and RI-17-305(AX(2) (2012). Itisthat
requirement that precipitated the extant lnwsuit.

8. This lawsnit

Plaintiff White Mountain Health Center Inc. sseks to operate a dispensary under the AMMA, the
Sun City CHAA No. 49 and it is the only applicant in this CHAA. On about May 25, 2012,
Plaintiff filed an application for a Registration Certificate with ADHS, Plaintiff alleges that it
was unable to obtain documentation from Defendants Maricopa Connty andfor County Attorney
William Montgomery (collectively referred to as the “County Defendants™) stating that its
proposed site either met County zening =estrictions or, alternatively, that there were nio such
rostrictions. Plaintiff further slleges that ADHS tssued a “Notice of Deficiencies” advising
Plaintiff of the defect with the application. Plaintiff alleges that the County Defendants
caiegorically refused to provide the necessary zohing dacamentaiion,

Thus, on June 19, 2012, Plaintiff filed o Complaint followed by a First Amended Complaini,
filed on Septerber 7, 2012.! Plaintiff sesks the following relisft

s Count | (Declaratory Judgment): Declaring, among other things, that there are no local
ot Maricopa County zoning restrictions for its proposed dispensary in the Sun City
CHAA No. 49 and/or, in the alternative, the proposed site is in compliance with the
Marisops County Zoning Ordinance and regulations relating to where a dispensary may
be lacated and/or, in the aliernative, Maricopa County has not enacted reasonsble
testriotions with respect to CHAA No. 49;

#  Count 2 (Injunctive Relief ): Enjoining the ADHS and its Direstor Will Humble
{Humble} pendente lite and permanently from “withdrawing” and/or rejeciing Plaintiff's
application for a Registration Certificate:

' The First Amended Complaint was filed in order fo carrect technical deficiencies,
Dacket Code 926 Form VOIDA Page o]
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e Count 3 (Mandamus Relief Tusuing & Writ of Mandamus): Reguiting County Defendants
to provide Plaintiff and ADHS with a sworn statement and/or other materials declaring |
that Maricopa County has nat adopted any restrictions upan the location of medical
marijuana dispensaries jn the CHAA No. 49 and that Plaintiff’s proposed location is

therefove in compliance with zoning requirements;

¢ Count 4: Secking & Writ of Mandamus requiring ADHS to jssue & Registration |
Cettificate and fo allow Maintiff to open a medical marijuana dispensary after Plaintiff
has construcied improvements regardless of whether Maricopa County has issued the
zoning compliance certification; and

s Awarding PlaintiiT its atiorney’s fees.

On July 23, 2812, after & hearing, the Court entered & preliminary injunction that enjoined ADHS
and Humble from withdrawing, denying or otherwise rejecting Plaintiffs application fora
Rogistration Certificate based on the Plaintif*s putative failure to comply with Ariz, Admiz.
Code R9-17-304(6) (regulntion requiring the dispenaary applicant o provide documentation
eonfirming zoning certification). The Court found that the County Defendants were effectively
foreclosing the possibility of Plaintif"s full compliance, The Court also found Plaintiff had !
applied for & Registration Certificate hut Maricopa County refused to examine whether

Plainuifl’s proposed site met zoning requirements or if there wers any zoning requirements at all.

The defendants filed timely Answers to the First Amended Complaint, including the Siafe of
Arizona {Intervenor), who intervened.? Intervenor also affirmatively counterciaimed for
deciaratory relief asseriing that portions of the AMMA were preempted by fedetal Taw under the
Conirolled Substances Act (C5A). See U.S.C. §§801-971 (2012).2

Pending hefore the Court are: (1) Plaintiff*s Motion for Partial Sumimary Judgment (deemed
filed 9/7/12 );* (2) County Defendants’ (Maricopa County, William Montgomery) Cross Moation

* On August 23, 2012, the Stats moved to intervene. The Court granied the Motion on
September 19, 2012 to the Iniervenor.

* Intervenor and the County disagres on one point. The County Defendants argue the CSA.
preempts the AMMA in its envircty and the State argues that the AMMA’s provision that directs
the ADHS to issue medical marijana oards is not presmpted.

* Although denominated a motion for summary judgment, Plainti#f seeks limited relied, sither: {i)
# court order ditecting County Defendants to issue its documentation or (i) 4 Court order
deeming that ite application for & permil satisfies Ariz. Admin. Code R9-1 7-304(6). Therefore,
it is & motion for partial suinmary judgment.
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for Summary Judgment (filed 8/23/12); and (3) The Intervenor’s Motion for Summary Jedgment
(filed 8/23/2012).

Other pracedural mations include Flalnt/ff*s Mation for Leave fo file Plaintiff's Response to
County Defendanis’ Separate Statement of Facts in Support of Cross Motion for Summary
Judgment (filed 10/10/12) (granted by minufe entry dated 10/18/12 and on the Record) and
Plaintiffs request to strike memorandum decleions clied by County Defendants. See Platwiff's
Jnint Response te County Defendants’ Cross Motion for Summary Judgment and fntervenor’s
Motion for Summary Judgment, n.7 (3/2715).°

The crux of the parties” dispute lies with the County Defendants and the Intervenor’s argument
that the United States Constitution preempts the AMMA and, therefore, the AMMA is ,
unconstitutional. The Court turns to this argurent firat.

C. Preewmptiion

Federal law proscribes the “manufacture, distribution or possession of mariivana” under the
CSA. In 2008, the United States Suprems Court held that California’s medica) marijusna laws
do not provide any impediment to federal prasecution of the C8A and previously held there is no
exception for medical necessity under the C8A. Gonzales v. Raich, 545 1.8. 1 (2003); United
States v. Oakiand Cannabis Suyers” Co-ap, 532 UK. 483 (2001). The Raich Court did noj
address the issue presented to this Court, that is, whether federal law preempis State law, which
permits the use of medical marijuana. 74 Rather, the Conrt addressed Congress® power under
the Commerce Clause to prohibit the loca) eultivation and use of medical merijuana. 7d

The guestion before this Court is the flip side of the Raich soin, Does Congressional passage of
the CSA preempt Arizona’s attempt to anthorize, under State law only, the local cultivation, sale
and use of medical marijuana? In other words, does the CSA presmpt the AMMAY

Early in this preemption analysis, the Court acknowledges two fandamentai prineiples
underlying the examination of preemption. First, preempiion Is a question of Congressiong)
intent or purpose. See, ¢.g., Wyeth v. Levine, 555 U.8 555, 565-66 (2009); Gade v. Nationg]
Snlid Waste Manugement Ass’n, 505 U.8, 88 (1992). Where, as here, Arizons is operating under
its historic police powers, this Const is directed o “assume that ‘the historic polies powers of the
States” are not supsrseded vnless that was the clear and manifest prirpose of Congress.” Arizona
v. United States, 132 Ariz. 8, Ct. 2492, 2501 (2012) (addressing Arizona's irmmigration statutes

* See Aviz. R Sup. Cr. 11{e) (2012). While the Court roviewed those cases, the Court they did
not impact the Court’s decision. The request is, thorefore, deevaed moot,
ﬁﬂﬂk@t Cﬂdﬁ 925 Form V0DA ngg 4
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that were preempted hy federal law) {amphasis added); see also Gonzales v. Cragew, 546 118,
243, 270 (2006).

Second, once preemption of State law is clearly demonstrated 1o be a Congressional purpose, this
Court must respect the right of Congress to impose laws that enperceds Stete law. Congresy’
power tg do o arises from the Supremasy Clause of the United States Constitution which
provides, in part, that the “[1]aws of the United States. . . shall be the supreme law of the land.”
U.8. Const, Art. Vi, e}, 2.5

With that groundwaork, the Court must measure whether Congress intended to have the CSA
preempt Siate law. There are four ways 1 messure congressional purpese in terms of
wreemption: (1) expressed preemption; (2) field preemption; (3) obstacle preemption; and (4)
physical impossibilify,

Addressing the first, Congress may expressly set forth its intent to prohibit State invelvement in
a siatutory scheme. 820, o.g., Chamber of Commerce of U 8 v, Whiting, 131 8. Ct, 1968 (2011)
(holding thar Arizona’s employer sanctions against those who hire undocumented workers were
not preempted by federal law). In this case, the parties acknowledge that when Congress
ensefed the CSA, there was no such expression of purpose,

Addressing the second, Congress may preampt Stata legislation if Congressional legislation so
fully necuples the field thet its inlent io preempi Siaie law is obvious. See Gude v. National
Solid Wastes Management Ass'n, 305 V1.5, 88, 115 (1992) (Souter, 1., dissenting)
(acknowiedging the doctrine). Often teferred 10 as “{leld preemption,” it is & measure of
Congressional intent. Like express preemption, the parties in this case agres that the CSA does

nat require preemption of the AMMA under this rubrie.”

Addressing the thicd, presmpiion may oceur when States enact legisiation that stand as an
“shstacle” to the full purposes and ohjectives of Congress. See Hings v. Davidowitz, 312 1.8, §2
{1941), This rype of preemption is implied. d. at n20.

® This principlo, of course, is tempered by the Tenth Amendment it erprossly provides that the
“powers riot delegated to the United States by the Constitution, nor prohibited by it to the States,
re reserved to the States respectively, or to the people.” U, 8. Const, Amend, X,

’ Like the federal govemment, Avizona expressly regulates and/or eriminalizes the onfawful nse
of and distribution of controlled substances. See, e.g., Ariz, Rev. Stat. Ann. §§ 13-3401 10 3461
(2012); see alsa Ariz, Rev. Stgt, Ann, §§ 36-2501 0 2611 (Arizona’s “Controlled Substance
Act™),
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Finally, presmption may arise when it is “pliysically impossibls” to comply with bogﬂl Siate and
Yederal law. Florida Lime & Avocade Growers, Inc. v. Paud, 373 U.8. 132 (1963)." Like
obatacle preemption, physical-impossibility preemption is implied.

In this case, Intervenor and County Defendants claim that AMVIMA faile under ohstacle
preemption and as physical-imposeibility preemption. They argus the AMMA is therefore
unconstitutionial, The Court disagrecs.

I. Obstacle Preemption

The Intervenor and County Defendants argue that the AMMA stands as an ohsiacle to the
accomplishiment of tha full parposes of the CSA. “What is a sufficlen obstacle is matier of
Judgment, to be informed by examining the federal statute as a whole and identifying its purpose
and intended offects.” Crosby v. National Fareign Trade Couneil, 530 1.8, 363, 373 (2000),
The Court must determine whether State law “undermines the intended purpose and ‘natural
effeet’ of the CSA. Id; see also Willis v. Winters, 253 P.3d 1058, 1064 {Or. Sup. Ct. 2011),

The C8A's objectives are: (1) combating drug shuse; and (2) controliing the legitimate and
iHlegitimate waffic in eonwrolled substances. See Gonzales v. Oregon, 546 1.8, at 249 (2006);
Gonzales v. Rajch, 545U 8. at 12. With these objectives in mind, the Court finds that the
AMMA, while reflecting a very nartow but different policy choice sbout medical mariinana,
does not undermine the CSA’s purpoaes,

Clearly, the mere State authorization of a very limited amount of federally proscribed conduct,
under a tight regulatory scheme, provides no meaningful obstacle to federal enforcement, No
ane can argue that the federal government’s ability to enforce the CSA is impaired to the
slightest degree. Indeed, the United States Supreme Court has been unequivocal on this point.
See generally Gorzales v. Raich,

instead of frmsirating the C8A’s purpose, it is sensible to avgue that the AMMA furthers the
{8A’s objectives in combating drug abuse and the illegitimate wafficking of controlled
substances. The Arizona statute requires a physician to review a patient’s medical cireumatances
prior to authorization of its use. The statute aleo provides the ADHS with full regulatory
authority. The ADHS, in mrn, has exercised that authority with appropriate care to ensure that
tieensed dispensaries operate only within the confines of the AMMA. The detailed regulations
ensure the marijuana is used for medical purposes only. See, e.x, .13, infra.

* Couris frequentiy charscierize physical impoasibility and obstacle preemption as subsets of
“conflict preamption.” See, a.g., Gade v. National Solid Waste Management Ass'n, 505 U.8. a1
115) (Souter, J,, dissenting).
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independent decisions shout what sonduct to
eriminalize.

Emerald Sreel, 230 P.3d ai 544-45.

Notably, the Emerald Court majority stands virtually alons when it suggested that almost any
Srate siatute that affirmatively suthorizes federally condlicling conduct js presmpicd. See n. 9,
sypra. Most eourts, like this Court, more closely examine the purposes of the federal statute and
would permit conflicting State law that not does direetly undermine federal law. See, e.g., Ter
Beek v. City of Wyoming, _N.W.24__, 2012 WL 3101758 (Mich, App.) (Tuly 31, 2012); Willis
V. Winters, 253 P.3d av 1063-66 (holding that the Oregon law that permitted concealed gun
permits was not preempted by faderal law); County of San Diego v. 8an Diego NOBML, §1 Cal.
Rptr. (Cal. App. 2008) (Californiz State law permitting maiijuana identification cards is not
preempted),

Finally, the Court will state the obyious: The AMMA affirmatively provides a roadmap for
federal enforoement of the CSA, if it wished ta so. Dispensaries are easily identified, They are,
in fact, ready targets for foderal prosecution under the CSA, should federal authorities deem it
appropriate.

For all these reasons, the Court finds that obstacle preemption is i:iapplicabla.
2. Physical Impossibility,

The Intervenors and County Defendants argue that it ia physically impossible for its employees
and agenis fo comply with both AMMA and the CSA. See Wyeth v. Levine, 444 1.5, 555
(2009). Stated another way, they atgue that the State and County employees must violate the
CSA by issuing the requesied documentation and otherwise complying with the AMMA’s
regulatory scheme. Spesifically, they argue that these workers necessarily commit the federal
erime of aiding and abefting the possession and sale of marijuana in violation of 18 U.8.C. § 2.

Lhis precise iasue is not well settled. Compare Pack v. Superior Coyrs, 132 Cal. Rptr. 3d 633
n.27 (Cal. App. 2012) (review granted previously but later vacated due to mootness) with

" The tervenor and County Defendsnts do not araue that others who use or dispense
matijuana under State law support their argument for physical-impossibility presmption. There is
nothing in the AMMA that requires these persons to engagg in the aciivity. I is not physically
impossible to comply with logically inconsisient statutes where & pevson can sirnply refrain from
doing the activity that one statute purports to permit and that the other statute purports to
proseribe. See Tor Beek, supra (citing Barneti Bank v. Nelson, 517 U 8. 25, 31 (1996)).
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Garden Grove v. Superior Court, 68 Cal. Rptr. 3d 656 (Cal. App. 2007), Nenetheless, physieal- :
impossibility preemption is rarely used and has been described as “vanishingly narrow.” See ;
Nelson, Precription, B6 Va. L. Rey, 225, 228 (2640), |

Notwithstanding the vety limited scope of this type of preemption, the California Court of
Appeals in Pack held that state emplayees may well be subject to federal proseoution in support
of ifs decision that the CSA preempted & eity ordinance and California’s medical marijuana laws.
That ardinance required medical marijuana to be analyzed by an independent laborafory and
required permita for marijuans collectives, The Pack court held that state workers would likely
violate the CSA but was equivocal—acknawledging another California court’s decision to the
conjrary, Pack af id, (referting to City of Garden Grove v. Superior Covrt, supra). The Pack
gourt was concarned that the earlier decision was “too narrow.” 17

In Garden Grove, the Califommia Court of Appeals arrived at the opposite conclusion. The
frarden Grove court found that Californis medical mavijuana Taws were not presmpled under the
physical-impossibility docirine. The California Grove count affirmed a lower-court order that ;
directed faw enforcement to refurn a user’s medical marijuana after it was determined he

lawfully possessed the substance. The Garden Grove court expressly rejected the City's

argument that compliance with the lower-court order required law enforcement officers to violate !
federal law."! Afier examining whother such conduct violating the federal aiding and abening
stafute, the court found prosecution fo be “unlikely.” See Garden Grove, 60 Cal. Rptr. 34 at 663
-8635. The Garden Grove court observed:

[H}olding the City or individus] officers reaponsible
for any violations of federal law thet might ensye
fram the return of [defendant’s] marijuana would y
appear (o be beyond the scope of either conspiracy '
or giding and abetting, No one would accnse the

City of willfully encouraging the violation of !
federal laws wers it merely o comply with the trial
cowrt’s order, The equisite intent to transgress the
law is so clearly absent here that the argument is no
more than & steaw man,

* Comatraing 21 U.8.C. § 885(d), the court also concluded that the officers likely had federal

immunity because they were acting within the official duties. See Gapden Grove, 157 Calif, Rpw.
3d at 664. See glso State v. Kama, 19 P.3d 866 (Or, Ot App. 2001} (noting that federal law
immunizes law enforcement officers who possess marjiuana in the performance of their official
duties).

D2acket Code 926 Form Y860A Pgpe 0




12842812 i2:04 NERCC » 9826581376

NO. 443

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

GV 2012053585 12/03/2012

Gurden Grove, 60 Cal, Ry, 34 at 663,

A similar issuc was presented to the Oregon Supreme Court in Willis v. Winfers, supra. In

Hinfers, iwo Oregon county shoriffs refused to issye a concealed-handgun license (CHL) to

medical-marijuana users. The Winters court rejected the shetiffs’ fwo-pronged preemption
Fmdan l

argument, including an argument that providing & CHL reguired the sheriffs to violate federa
law,

The sheritfs were positing what was in renlity a physical-impossibility preemption argument,™
Specifically, the sheriffs avgued that issuing the CHL would in essence be providing “deceptive”
information fo gun dealers—and would violate 18 U.S.C. § 922(a)(6) which prohibits persons
from providing false information to federally licensed gun dealers. Like the Garden Grove cour,
the Winters court juxtaposed the state acior's conduct with federal Jaw and found the conduet did
nat vielate federal law, See Winters, 253 P.2d at 1066-68.

Finally, the Ninth Circuit Conrt of Appeals addressed a similar issue in Conanr v. Walers, 309
¥.3d 629 (97 Cir. 2002) but under First Amendment principles. The Conant court rejected the
federal government’s argument thai it could prevent a physician from “recommending”
marfjuana, That recommendation was a statutory predicate to lawful possession of marijuana
under California State law. The fedoral government contended that the physician’s
vecornmendation constituted aiding-and-abetting the violation of CSA or constitutad
vonspiracy.™ The Conant court vejected that argument and held that the doctor’s “anticipation”
of patient cenduct was insufficient to establish liability under either the aiding-and-abetting or
the conspitacy stafuies.

Turning fo the arguments presented here, this Court addresses the limited issue of whether the
AMMA requirements that direct the County Defendants to confinm zoning compliance
constitutes aiding and abetting thereby creating physically-impossibie preemption. Aiding and

" The Winters court also rejected the obstacle preemption argument as well. See Winters, 253
P.2d at 1064-44.

¥ The AMMA, like California law, does not require a “preseription.™ The AMMA redquires &
“iphysician’s written certification” anested and signed by a licensed physician that eonfinms,
amang other things, diagnosis of a qualifying debilitating condition, an in-person physiea
examiniation, a review of the patient’s medical records, an explanation of the potentlal risks of
marijuana use, and the physieian’s opinion that the patient is likely to receive therapeutic or
palliative benefit. Ses Ariz. Adwin. Code R9-17-202(F)(5){(2012).
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This Court will not rule that Arizona, having sided with the ever-growing minority of States and
having limited it to medical use, has violated public policy.

The Court makes the following conclusions of law:

P

¢ Defondants ADHS and its director Will Humble have the lawful suthority to withdraw,
deny or reject Plaintiff's application for a dispensary registration certification.

ADHS regulations imposs a requivement that the loca] jurisdiction provide
documentation confirming zoning compliance. That requireraent falls on the County
Delendants.

= County Defendants” categorical vefuisal to examine wheiher Plaintiff"s proposed site
meets zowing requirements and comply with Ariz. Admin, Code R9-17-304(6) ie
unlawiul. }

e Plaintiff has no adequate remedy at law and will suffer iTreparable harm absent a
mandamus requiring the County Defendanis 1o comply with the ADHS tegulations. This
Is because Plaintiff loses the right to continue te pursue » dispensery license during ihis
cycle of applications. This is an important fact given that Plaintiff is the only applicant in
CHAA No. 49. Thus, if Plaintiff is otherwise qualified, Plaintiff would be the only
applicant for this CHAA.

IT 18 THEREPORE CRDERED that the County Defendants shall provide Plaintiff with
dacumentation from the local jurisdiction that: }
l

& There are no local zoning restrictions for the dispensary's location, or
b. The dispensary's location is in compliance with any loca! zoning vestrictions,

IT 18 FURTHER ORDERED that County Defendants shali comply no later than 10 days from 1
ihe date of this Grder. ,

IT IS FURTHER ORDERED that pursuant to Rule 54(b} of the Arizonn Rulés of Civil

Procedure, no jusi cause exists 10 delay entry of judgment and therefore the Court signg this _

minute entry as 3 final order. r
/sf Michas} D). Gordon '

MICHAEL D. GORDON
JUDGE OF THE SUPERIOR COURT
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ALERT: The Arizona Supreme Court Administeative Order 2071-140 directs the Clerk's
Office not to accept paper filings from aitorneys in civil cases. Civil cases must still be initiated

on paper; however, subsequent documents must be eFiled through AZTurboConrt nnless an
exception defined in the Administrative Order applies.
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