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Daniel J. Pochoda (SBA 021979)  
Darrell L. Hill (SBA 030424) 
ACLU FOUNDATION OF ARIZONA  
3707 North 7th Street, Suite 235 
Phoenix, AZ 85014 
Telephone: (602) 650-1854 
dpochoda@acluaz.org 
dhill@acluaz.org 
   

Attorneys for Plaintiff  
 

ARIZONA SUPERIOR COURT 

PIMA COUNTY 
 

Beau Hodai, an investigative reporter, 
 

 Plaintiff/Petitioners, 

v. 

The City of Tucson, a municipal 
corporation, and the Tucson Police 
Department, a municipal agency,  

Defendants/Respondents. 

 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NO.  
 
COMPLAINT for statutory special  
action and injunctive relief 
 
and  
 
APPLICATION FOR ORDER TO 
SHOW CAUSE 
 
 

Introduction 

1. This case is necessary to correct the disregard of statutory obligations by 

the City of Tucson and the Tucson Police Department. Despite the clear requirements of  

Arizona law, and the importance of  transparency in a democracy, the officials involved 

effectively ignored Plaintiff’s public records request for information about important and 

costly law enforcement practices. Intervention by this Court is required to address 

Defendants’ refusal to comply with the law.   

Parties and Jurisdiction 

2. Mohamad Ali (“Beau”) Hodai is an investigative reporter and researcher 
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for DBA Press and a freelance researcher/reporter working with the Center for Media 

and Democracy. 

3. The City of Tucson is a “public body” as defined in A.R.S. § 39-

121.01(A)(2). 

4. The Tucson Police Department (“TPD”) is a “public body” as defined in 

A.R.S. § 39-121.01(A)(2). 

5. Mr. Hodai brings this action and invokes the jurisdiction of this Court 

pursuant to A.R.S. § 39-121.02 and Rules 1 and 4 of the Arizona Rules of Procedures for 

Special Actions. 

6. Venue is proper pursuant to A.R.S. § 12-401 and Rule 4(b), Arizona Rules 

of Procedure for Special Actions.   

General Factual Allegations 

7. On October 11, 2013, Mr. Hodai submitted the first of three records 

request to TPD. Mr. Hodai’s first records request sought records concerning TPD’s 

purchase and use of Stingray and Stingray II cell phone tracking equipment from Harris 

Corporation. [Exhibit A]  

8. Specifically, Mr. Hodai sought: 

a. “Any/all work products, and/or records related to work products, 

created by TPD personnel using ‘Stingray’ or ‘Stingray II’ cell 

phone tracking equipment.” Mr. Hodai also requested all email 

communications concerning Stingray and Stingray II in TPD’s 

possession; 

b. “Any/all records (generated from January 2010 to October 11, 

2013 – records to include, but not be limited to, email 

communications) in possession of TPD that pertain in any way to 

‘Stingray’ or ‘Stingray II’ cell phone tracking equipment.” Mr. 

Hodai sought all email communications discussing the use of 
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Stingray and Stingray II, “as well as general communications 

concerning the purchase and maintenance of this equipment,” 

including communications with Harris employees;  

c. “Any/all records (generated from January 2010 to October 11, 

2013 – records to include, but not be limited to, email 

communications) pertaining to Harris Corporation.” 

9. In response to Mr. Hodai’s October 11 records request, TPD provided Mr. 

Hodai with four documents [Exhibit B]:  

a. An email forward from 10/24/13 in which Dawn Wheeler, 

Contracts Manager with Harris Corp, advises Sargent Hall from 

TPD what records TPD should redact from Mr. Hodai’s request;  

b. A Non-Disclosure Agreement (NDA) between Harris Corporation 

and the City of Tucson effective 6/7/10;  

c. The City of Tucson’s purchase order from Harris Corporation, 

and;  

d. A contract between the City of Tucson and Harris Corporation for 

the purchase of surveillance equipment and Harris’ services.  

10.  After reviewing TPD’s response, Mr. Hodai learned that at the behest of 

Harris Corporation, TPD redacted information pursuant to Exemption 4 and Exemption 

7 of the Federal Freedom of Information Act (FOIA) and based on the application of 

restrictions on releases of information contained in the Harris Corporation and/or FBI 

Non-Disclosure Agreements. See email forward from Sargent Kevin Hall to Attorney 

Lisa Judge, 10/24/13 Exhibit B. TPD provided no rationale under Arizona law for the 

redactions. 

11. Section 3 of the NDA between the City of Tucson and Harris Corporation 

states: 

The City of Tucson shall not discuss, publish, release or disclose 
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any information pertaining to the Products covered under this NDA to any 

third party individual, corporation, or other entity, including any affiliated 

or unaffiliated State, County, City, Town or Village, or other governmental 

entity without the prior written consent of Harris ... The City of Tucson is 

subject to the Arizona Public Records Law. A.R.S. sec 39-121, et seq. 

While the City will not voluntarily disclose any Protected Product, in the 

event that the city receives a Public Records request from a third party 

relating to any Protected Product, or other information Harris deems 

confidential, the City will notify Harris of such a request and allow Harris 

to challenge any such request in court. The City will not take a position 

with respect to the release of such material, beyond its contractual duties, 

but will assist Harris in any such challenge.    

12.  As seen from the above, TPD and the City of Tucson have allowed Harris 

Corporation to dictate the City of Tucson’s and TPD’s compliance with Arizona public 

records law in regards to products and services purchased from Harris Corporation. 

13. The records provided in reply to Mr. Hodai’s initial public records request, 

and the many that were not provided, demonstrate that the response by Defendants the 

City of Tucson and the Tucson Police Department were inadequate and failed to satisfy 

the duties of a public body under Arizona Public Records Law Ariz. Rev. Stat. §§ 39-

121 to 39.121.03. 

14. TPD failed to produce failed to produce public records, as required by law, 

including, but not limited to, the following materials: 

a. work product resulting from the use of Stingray or Stingray II;  

b. records requesting or authorizing the use of Harris products in any 

police operation, including search warrants or requests for pen 

registers;  

c. training manuals, operating manuals, or descriptions of Stingray 
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or Stingray II;  

d. TPD memos, policies, rules, or guidance for when to deploy 

Stingray or Stingray II; 

e. Internal policies, if any, regulating employee and departmental 

use of Stingray and Stingray II equipment; 

f. Internal correspondence regarding the purchase, use, or 

procedures for deployment regarding Stingray or Stingray II; 

g. External correspondence between TPD and Harris Corporation, or 

TPD and the FBI concerning Stingray or Stingray II; and, 

h. Internal correspondence within TPD concerning Stingray or 

Stingray II. 

15. TPD redacted information from the purchase order that was provided and 

from Harris Corporation’s initial quotation to the City of Tucson. Defendant TPD 

claimed they made these redactions pursuant to Federal FOIA exemptions and 

restrictions in the NDA between the City of Tucson and Harris. 

16.  In making the above redactions, Defendants improperly failed to meet 

their obligations under Arizona law. 

17. On November 15, 2013, Mr. Hodai spoke with TPD Attorney Lisa Judge 

regarding questions Mr. Hodai submitted to TPD’s public information office and the 

outstanding elements of his October 11 records request.   

18. In that conversation, Ms. Judge stated TPD redacted information and 

withheld records at the behest and direction of Harris Corporation.  

19. Ms. Judge also states that TPD is obligated by the City of Tucson’s NDA 

with Harris Corporation to redact any information Harris deems confidential.  

20. On November 19, 2013, Sgt. Hawke, TPD Public Information Officer, 

spoke with Mr. Hodai. Sgt. Hawke stated that locating search warrants and other 

responsive records would be considerably time consuming and that TPD would not be 
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willing to undertake the task.  

21. As of this filing, the City of Tucson has not provided records necessary to 

satisfy Beau Hodai’s October 11, 2013 public records request. 

22. On November 15th, Mr. Hodai filed his second public records request with 

TPD. [Exhibit C] Mr. Hodai sought: 

a. All records pertaining to a device known as Hailstorm, produced 

by Harris Corporation; 

b. All records pertaining to a recent/ongoing Tucson Police 

Department “purchase” from Harris Corporation, referenced in 

records provided after the first request; 

c. And the non-disclosure agreement between TPD and the FBI 

referenced in a document provided in response to the initial 

records request.   

23. To date, the Tucson Police Department has not responded to this request or 

provided any legal rationale for not providing the public records requested. 

24. On December 9, 2013, Mr. Hodai filed his third records request with TPD 

seeking records concerning TPD’s use of surveillance equipment in police 

investigations, its purchase of surveillance equipment, and TPD’s relationship with 

Harris Corporation and the FBI. [Exhibit D] Specifically Mr. Hodai sought: 

a. Records for any request to use pen registers submitted by TPD 

personnel to any court from January 1, 2013 to December 9, 2013;  

b. Copies of any search warrant submitted by TPD to any court from 

January 1, 2013 to December 9, 2013 that authorizes the use of the 

Stingray II system (or other Harris Corp cellular technologies, such as 

Amberjack, Kingfish, Harpoon or Hail Storm);   

c. All records in possession of TPD that pertain in any way to the 

Police Counter Narcotics Alliance Unit (records returned per the 
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October 11 records request show Harris’ deliveries to the Police 

Counter Narcotics Alliance Unit, care of TPD's "J.T. Turner," in 

May of 2010); 

d. All records of communications (including email, email 

attachments, faxes, memos and letters) in the possession of TPD 

generated from January 1, 2013 to December 9, 2013 that pertain 

in any way to the FBI, including communications between TPD 

and FBI personnel.  

25. To date, the Tucson Police Department has not responded to this request or 

provided any rationale for not providing the requested public records. 

Arizona Public Records Law 

26. Arizona’s Public Records Law requires public officers and public bodies to 

maintain all records necessary or appropriate to maintain an accurate account of their 

official activities and activities supported by public money. A.R.S. § 39-121.01(B). 

27. Any person has the right to examine or be furnished with copies of any 

public record. A.R.S. § 39-121.01(D).   

28. Access to a public record is deemed denied if the custodian fails to 

promptly respond to a request for production of a public record. A.R.S. § 39-121.01(E). 

29. Mr. Hodai submitted public records requests to TPD on October 11, 

November 15, and December 9 of 2013. TPD failed to sufficiently respond to the 

October 11 request, and has provided no response to the November 15 and December 9 

requests, all in violation of state law. 

30. Upon information and belief, the records currently in Mr. Hodai’s 

possession are the full and complete records TPD intends to offer Mr. Hodai to satisfy 

his three records requests. 

31. The records Mr. Hodai requested concern sophisticated surveillance 

equipment with capabilities not fully known to the public.  
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32. Harris Corporation surveillance equipment, including products purchased 

by TPD, are reportedly capable of: mimicking cell phone towers; collecting cell phone 

data from thousands of persons in a single use; intercepting the content of 

communications; capturing cell phone meta data, text messages, and location data; 

providing real-time tracking of persons; conducting denial of service attacks on phone 

users; and, monitoring and mining information from mobile phones over large, targeted 

areas.  

33. By utilizing surveillance equipment purchased from Harris Corporation, 

TPD may gather information about large numbers of the public without their consent or 

knowledge. In many instances, simply by utilizing the surveillance equipment, the 

technology collects information from persons having no involvement with or connection 

to criminal activity.  

34. The records requested by Mr. Hodai are necessary to ensure the public has 

an accurate understanding of the official activities of TPD (See A.R.S. § 39-121.01(B)), 

and are not confidential on the basis of any applicable statute or law of this state or the 

federal government. 

35.  “The core purpose of the public records law is to allow the public access 

to official records and other government information so that the public may monitor the 

performance of government officials and their employees.” Phoenix News., Inc. v. 

Keegan, 201 Ariz. 344, 35135 P.3d 105, 112 (App. 2001) (citations omitted). 

36. The public records law is designed to allow the public to conduct 

intelligent oversight of the official duties of public bodies and officers.  

37. “[T]he objective implicitly expressed in § 39-121.01 is to broadly define 

those records which are open to the public for inspection under § 39-121,” and “the 

combined effect of [Arizona public records statutes] evince a clear policy favoring 

disclosure.” Carlson v. Pima County, 141 Ariz. 487, 490, 687 P.2d 1242, 1245 (1984).  

38. If a document falls within the scope of the public record statute, then the 
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presumption favoring disclosure applies and, when necessary, the court can perform a 

balancing test to determine whether privacy, confidentiality, or the best interests of the 

state outweigh the policy in favor of disclosure. Griffis v. Pinal County, 215 Ariz. 1, 156 

P.3d 418 (2007). 

39. “This ‘best interests of the state’ standard is not confined to the narrow 

interest of either the official who holds the records or the agency he or she serves. It 

includes the overall interests of the government and the people.” Phoenix Newspapers, 

Inc. v. Keegan, 201 Ariz. 344, 35 P.3d 105 (Ariz. 2001). 

40. Confidentiality interests do not preclude the production of documents if 

“the information affecting these interests can be redacted.” Judicial Watch, Inc. v. City of 

Phoenix, 228 Ariz. 393, 396-397, 267 P.3d 1185, 1188-1189 (2011). 

41. Given the high costs in public monies expended for the equipment (records 

indicate TPD purchased at least $408,000 worth of merchandise from Harris Corporation 

in one instance (see Exhibit B)), the capabilities of the technology to invade the privacy 

of thousands of persons without their knowledge, and the likelihood that such invasion 

of privacy is currently taking place, the public has a clear interest in knowing if the City 

of Tucson and TPD are using the equipment in a legal and responsible manner that 

protects citizen privacy, provides continued and meaningful oversight, and guarantees 

the civil rights of Arizonans.  

42. The City of Tucson and the Tucson Police Department’s refusal to provide 

Mr. Hodai with copies of public records violates Arizona law, including, without 

limitation, A.R.S. § 39-121 and § 39-121.02, and thereby constitutes a failure by a public 

body and public officials to perform a duty required by law.  

43. TPD has failed to make a good faith effort to search for required records, 

failing to respond at all to Mr. Hodai’s November 15 and December 9 record requests.  

44. TPD’s refusal to produce the requested public records exceeds its 

jurisdiction and legal authority, and has been done in an arbitrary and capricious manner 
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and in bad faith. 

45. Mr. Hodai has no equally plain, speedy, or adequate legal remedy from the 

actions taken by the City of Tucson and TPD. Mr. Hodai will suffer irreparable harm and 

damage from ongoing violations of his right to access public records unless the relief 

requested is granted by means of this Special Action. 
 

APPLICATION FOR ORDER TO SHOW CAUSE 

As set forth above, Defendants are plainly prohibited by law from withholding the 

requested public records. Accordingly, pursuant to Rule 6(d), Ariz. R. Civ. P., and Rule 

4(c), Arizona Rules of Procedure for Special Actions, it is appropriate and proper for this 

Court to issue an Order to Show Cause why the requested relief should not be granted.  

WHEREFORE, Plaintiff Mohamad Ali (“Beau”) Hodai, by his undersigned 

counsel, respectfully requests that this Court award the following relief:  

1. Issue an order directing the City of Tucson and the Tucson Police Department 

to immediately comply with A.R.S. §§ 39-121 to 39.121.03. and provide 

copies of the public records requested on October 11, November 15, and 

December 9, 2014; 

2. Issue a permanent injunction enjoining the City of Tucson and the Tucson 

Police Department from withholding the requested records; 

3. Award Mr. Hodai his taxable costs in this action and reasonable attorneys’ 

fees pursuant to A.R.S. § 39-121.02(B) and Rule 4(g) of the Arizona Rules of 

Procedure for Special Actions; and,  

4. Grant Mr. Hodai such other and further relief as may be just and proper in 

these circumstances.  
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Respectfully submitted this 3rd day of March, 2014. 

 

ACLU FOUNDATION OF ARIZONA 

By  /s/ Darrell L. Hill 
Daniel J. Pochoda 
Darrell L. Hill 
Attorneys for Plaintiff 

  


































































