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PODER IN ACTION, INC., an Arizona

nonprofit corporation; PHOENIX LEGAL
ACTION NETWORK, an Arizona nonprofit
corporation; and FLORENCE IMMIGRANT &
REFUGEE RIGHTS PROJECT, INC., an

Arizona nonprofit corporation,
Plaintiffs,

V.

STATE OF ARIZONA, a body politic; and
ADRIAN FONTES, in his official capacity as

Arizona Secretary of State,

Defendants.

No.

VERIFIED COMPLAINT
(Tier 2)

Expedited Election Challenge
Pursuant to A.R.S. § 19-161(B)

)
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)
)

For their Verified Complaint against Defendants, Plaintiffs allege as follows:

Overview

1. This is an action under A.R.S. § 19-161(A) seeking to enjoin an unconstitutional

legislative referral that threatens to cause great harm to the State of Arizona and its residents.
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2. Article IV, part 2, § 13 of the Arizona Constitution imposes important limitations
on bills passed by the Legislature and referred to the People for a vote. As relevant here, these
legislative acts can cover only one subject. This is known as the single subject requirement.

3. This legislative session (indeed, mere days ago), the Legislature passed House
Concurrent Resolution 2060 (“HCR 2060”), which — absent court order — will be submitted to
the People for their consideration on the November 2024 general election ballot. A true and
correct copy of HCR 2060 is attached as Exhibit 1.

4. HCR 2060’s official title states that it is “AN ACT . . . RELATING TO
RESPONSES TO HARMS RELATED TO AN UNSECURED BORDER.” HCR 2060’s short
title is the “Secure the Border Act.”

5. HCR 2060, in its final form, originated in the Arizona State Senate. A Senate Fact
Sheet explains that its purpose is as follows: “Subject to voter approval, statutorily makes it
unlawful for a person who is an unlawful immigrant to enter Arizona from a foreign nation at
any location other than a lawful port of entry. Outlines requirements for the issuance of an order
to return to a foreign nation, civil immunity and enforceability of unlawful immigration laws.
Prohibits natural persons from submitting false documents when applying for public benefits or
employment.” A true and correct copy of the Senate Fact Sheet is attached as Exhibit 2.

6. In sum, HCR 2060’s substantive provisions: (a) make it unlawful for a person who
is an unlawful immigrant to enter or attempt to enter Arizona directly from a foreign nation at
any location other than a lawful port of entry; (b) allow a court, at any time before a person is
convicted of or adjudicated for an illegal entry violation, to dismiss the charge pending against
the person and issue an order to return to a foreign nation; (c) require a judge, on a person’s
conviction of an illegal entry offense, to enter an order that requires the person to return to the
foreign nation from which the person entered or attempted to enter the United States; and (d)
create new crimes related to the submission of false documents or information by a person who

is not lawfully present in the United States in seeking employment or public benefits.

.
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7. Separate and apart from these new offenses that turn on individuals’ unlawful entry
to and presence in the United States and how those individuals can (and cannot) seek
employment and public benefits, HCR 2060 also creates a new drug crime.

8. Specifically, HCR 2060 establishes that a person who is at least 18 years old
commits the new crime of ““sale of lethal fentanyl,” if the person knowingly commits transporting
a narcotic drug for sale, and if both the following apply: (a) the person knows that the drug being
sold contains fentanyl; and (b) the fentanyl causes the death of another person. HCR 2060 also
creates an affirmative defense to this crime if the fentanyl and its precursor chemicals were either
manufactured in the United States or were lawfully imported into the United States.

0. But the Legislature’s attempt to impose state law consequences for those
immigrants who do not enter the country and State through a legal porty of entry or who submit
false documents or information in applying for employment or public benefits has nothing to do
with imposing criminal liability on every adult who commits the *“sale of lethal fentanyl.”

10.  Asaresult, HCR 2060 violates article IV, part 2, § 13 of the Arizona Constitution
and should not appear on the November 2024 general election ballot.

Parties, Jurisdiction, and Venue

11.  Plaintiff Poder In Action, Inc. (“Poder”) is an Arizona nonprofit organization that
builds the power of people of color and working-class communities to disrupt and dismantle
systems of oppression and determine a liberated future in Arizona by developing organizers,
civic advocacy, and movement building. [Exhibit 3 (Declaration of Viridiana Hernandez) § 1]

12.  Poder’s work largely focuses on increasing equity for residents across Maricopa
County who have been disproportionately impacted by police violence, racial profiling, and the
historic failure of Valley cities to equitably invest in Black, immigrant, and low income
neighborhoods. Given its work and its members’ experiences in the community, Poder believes

that HCR 2060 would provide more incentives and tools for law enforcement agencies across
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Maricopa County to racially profile residents, exposing them to an increased potential for police
violence and family separation, whether through incarceration or deportation. [/d. [ 4]

13.  For example, the Maricopa County Sheriff’s Office has been under a court order
and monitoring after years of racially profiling Latine residents. The Phoenix Police Department
has been under investigation by the United States Department of Justice for nearly three years
for multiple potential civil rights violations, including excessive use of force and discriminatory
policing. This history underscores why Poder believes that HCR 2060 will — if it goes into effect
— only embolden Arizona law enforcement agencies to engage in behavior that violates the civil
rights of people living, working, and traveling in the State. [1d. 9 5]

14.  HCR 2060 would thus significantly harm Poder’s organizational mission. [/d. § 4]

15. What’s more, if HCR 2060 were to be implemented, Poder would need to
significantly increase the amount of resources that it currently allocates to community outreach,
particularly to ensure that community members know their rights when interacting with law
enforcement. Poder currently hosts a monthly community outreach event, where it must account
for several logistics. Since the beginning of discussion of HCR 2060, these events have doubled
in size, logistics, and requests. Poder is planning to host more events, more frequently, which
has resulted in an unexpected budget allocation. [/d. 9 6]

16.  Poder currently has one staff member dedicated to answering crisis calls from
community members. These calls include, but are not limited to, supporting community
members after experiences of police violence or discrimination; supporting in accessing health,
housing, and legal resources; and helping to find loved ones who are incarcerated or held in an
United States Immigration and Customs Enforcement (“ICE”) detention center. If HCR 2060
were implemented, then Poder expects that it will need to hire additional staff members to handle
the increased volume of calls that Poder expects to receive related to discrimination by law
enforcement, the negative impacts on household stability if a family is separated, and the need

to find loved ones who have been detained. [/d. | 7]
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17. HCR 2060 would also negatively impact Poder’s staff and members who are
people of color, particularly Latine. Poder believes that these individuals would be at heightened
risk of racial profiling, violence, and interrogation at the hands of law enforcement. If arrested,
Poder’s members that qualify for Deferred Action for Childhood Arrivals could be jailed for
days or weeks until they are given the opportunity to establish an affirmative defense in court.
The stability of the neighborhoods Poder’s members live in would be in peril as families are
separated through incarceration and deportation, and people leave the State out of fear. [/d. q 8]

18.  Plaintiff Phoenix Legal Action Network (“PLAN”) is an Arizona nonprofit
organization that works in solidarity with our local immigrant community to reimagine justice
in Arizona. [Exhibit 4 (Declaration of Rekha Nair) (“Nair Decl.”) 4] 2]

19. PLAN’s primary focus is legal support. It provides free immigration legal services
to low income, non-detained immigrants facing deportation in Maricopa County or with cases
before the Phoenix Immigration Court. [/d. ]

20.  Due to PLAN’s provision of these highly-specialized legal services to members of
the community, it knows that HCR 2060 — if it goes into effect — will not only impose more
criminal penalties on immigrants in Arizona, but also substantially interfere with and harm
PLAN’s ability to accomplish its mission. That’s because HCR 2060 would create significant
confusion for PLAN’s lawyers about the rights and legal remedies available to immigrants as
numerous provisions contradict or undermine federal immigration law and make Arizona an
inhospitable place for our immigrant community. [/d. §] §]

21.  For example, HCR 2060 states that a grant of “lawful presence” from the federal
government serves as an affirmative defense to prosecution, but it defines lawful presence very
narrowly. See § 13-4295.01(B)(1). It does not include immigrants who receive a Form [-220A
order of release on own recognizance, a Form 1-220B order of supervision, or those released on

bond. See id. [Nair Decl. q 13]
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22.  Immigrants released on parole remain at risk too because § 13-4295.01(E) restricts
the types of parole that qualify as lawful presence and states that, despite any grant of parole
from the federal government, a non-citizen continues to lack lawful presence for the purposes of
the statute if the non-citizen is “required to be detained under the Immigrant & Nationality Act
but was not detained and instead was paroled into the United States.” § 13-4295.01(E)(2). Non-
citizens apprehended by immigration officials within one hundred miles of the border and within
fourteen days of unlawful entry are subject to expedited removal. 87 Fed. Reg. 16022 (Mar. 21,
2022). The INA provides these immigrants, “shall be detained for further consideration of the
application for asylum,” and can only be released under a grant of parole from ICE. See INA §
235(b)(1)(B)(ii); accord Matter of M-S, 27 I&N Dec. 509, 510 (A.G. 2019). [Nair Decl. § 14]

23.  PLAN also believes that proposed A.R.S. § 13-4295.03 raises significant concerns
for its attorneys and clients. That section requires state criminal court judges to issue an “order
of return” to Mexico if they determine that the person illegally entered the United States. The
order “requires the person to return to the foreign nation from which the person entered or
attempted to enter the United States.” A.R.S. § 13-4295.03(C). It takes effect “on completion of
any term of incarceration or imprisonment.” /d. It also authorizes state or law enforcement to
effectuate this order of return by transporting the non-citizen to a border port-of-entry. In short,
it gives the State of Arizona authority to expel a non-citizen back to Mexico if the State finds
that they unlawfully entered the country. The statute does not limit this authority in any way
even when the non-citizen is currently in removal proceedings or when they have a pending or
colorable claim to immigration status. [Nair Decl. 9 16]

24.  Most of PLAN’s clients subject to prosecution under HCR 2060 would not have
an affirmative defense of lawful presence, despite having pending claims for immigration status,
because immigration processing delays mean many are left without status for years. As a result,
if PLAN’s clients do not have the affirmative defense of lawful presence, then the inevitable

result would be an order of return to Mexico. If they comply with the order and allow authorities
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to return them to Mexico, then they would be unable to appear for their scheduled immigration
court hearings. And if they do not appear at their final hearing because they were returned to
Mexico, then they would receive in absentia removal order. See Matter of Sanchez-Herbert, 26
I&N Dec. 43 (BIA 2012) (explaining that the immigration court retains jurisdiction to hold an
in absentia hearing and should issue a removal order where proper notice of the hearing and
removability are established). [Nair Decl. § 17]

25.  Unlike some immigration remedies that can be requested by a non-citizen outside
the United States—Ilike a U visa or a family-based or employment-based application—some
forms of relief—Ilike asylum, the T visa for survivors of trafficking, and Special Immigrant
Juvenile Status (“SIJS”) for children who have been abused, abandoned, or neglected—can only
be requested inside the United States. INA § 208(a)(1) (defining those eligible to seek asylum
as any non-citizen “who is physically present in the United States or who arrives in the United
States (whether or not at a designated port of arrival . . .)”); INA § 101(a)(13)(T)(1)(I1) (requiring
survivors of trafficking to be “physically presented in the United States” to obtain a T visa); INA
§ 101(a)(13)(J) (stating that SIJS requires “an immigrant who is present in the United States”).
Thus, if the State sends immigrants back to Mexico, many will lose their opportunity to obtain
asylum, a T visa, SIJS, or other forms of relief. In addition, departing the United States may
trigger additional grounds of inadmissibility, like the unlawful presence bars in INA §
212(a)(9)(B), that could affect their eligibility for immigration relief. [Nair Decl. 9 18-19]

26.  HCR 2060 would thus interfere with and harm PLAN’s organizational mission
because PLAN would lose the opportunity to work with many of its clients and advance their
claims here in the community. HCR 2060 also may require PLAN to expend more resources to
overcome new grounds of inadmissibility based on a conviction or order of return. [/d. 4 20]

27.  To avoid these outcomes, the immigrants that PLAN serves will have two options,
both of which will expose them to additional criminal penalties and potential immigration

consequences. First, they could refuse to comply with the order of return, but they would then
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face class 4 felony criminal charges. § 13-4295.02. Or they could try to re-enter the United States
to attend their immigration court hearing. In the best-case scenario, the United States Department
of Homeland Security (“DHS”) would agree to parole them in to attend their hearings, but DHS
may not exercise its parole power or—because of backlogs at the border—they may not be able
to timely obtain parole from DHS. Thus, they may feel compelled to once again unlawfully enter
the United States to attend their court hearing and pursue federal immigration relief, once again
subjecting them to prosecution under § 13-4295.01, this time felony prosecution as repeat
offenders, § 13-4295.01(D), and another order of return. [Nair Decl. q 21]

28.  Essentially, immigrants eager to vindicate their rights under federal immigration
law could end up in an endless loop of entries and prosecutions in the hope that somehow, in
between prosecutions, they can gain the status necessary to finally have a viable affirmative
defense. § 13-4295.01(B)(1). [Nair Decl. § 22]

29.  This type of endless loop would not only interrupt and jeopardize the path to legal
status for many non-citizens, but it would also drain PLAN’s resources. For example, if any
person finds themselves unable to re-enter the United States in time for a court hearing, but enters
thereafter, PLAN may need to file additional motions, like a motion to reopen, to preserve their
opportunity to obtain immigration status in the United States. [/d. 9 23]

30.  Inaddition, PLAN’s services are currently limited to non-detained immigrants. Its
standard retainer agreement provides that if its clients are detained or incarcerated, it can
withdraw from the representation. In Arizona, individuals in the custody of the Arizona
Department of Corrections, Rehabilitation & Reentry often must continue with their removal
proceedings while in custody. There is no organization in Arizona currently providing free legal
services to this population. Thus, PLAN may need to terminate representation in cases in which
it has invested time and resources to prepare and its clients, who are low income and generally

cannot afford private counsel, would likely find themselves proceeding pro se. [/d. 9 24]
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31.  PLAN also works with undocumented immigrants who have lived in our
community for decades. Almost half of the immigrants PLAN served in 2023 had been residing
in the United States for more than ten years. PLAN believes that HCR 2060 and the racial
profiling it will likely bring will impact these immigrants in many ways too. [/d. q 25]

32.  PLAN believes that HCR 2060 will likely further embolden local law enforcement
to unlawfully prolong traffic stops for immigration investigations. While law enforcement may,
in the end, find that the immigrant entered Arizona from Mexico before the relevant provision
becomes enforceable, § 13-4295.01(D), or beyond the one-year statute of limitations for first-
time offenders or the seven-year status of limitations for repeat offenders, A.R.S. § 13-107, they
will have already contacted ICE thus putting more of PLAN’s clients and community members
on the road to deportation. This will lead to an increased number of our undocumented
community members being placed in immigration removal proceedings and an increased
demand for PLAN’s legal services, straining PLAN’s limited resources. [Nair Decl. 9 28-29]

33.  Inaddition, PLAN represents individuals seeking immigration status affirmatively
with United States Citizenship and Immigration Services (“USCIS”). Even after these
individuals’ applications are submitted, they do not receive lawful presence in the United States,
but rather remain undocumented often for years until their applications are approved. Given that
PLAN reasonably expects that HCR 2060 will lead to racial profiling and prolongation of traffic
stops for immigration enforcement, more of these PLAN clients will also be placed in
immigration court proceedings. This will require PLAN to expend more resources to provide
additional representation in immigration court to stop their deportation and allow them the
benefit of their affirmative claims for immigration relief. This will thus result in a reduction in
the number of people that PLAN can serve in our community. [/d. 49 30-31]

34.  Plamtiff Florence Immigrant & Refugee Rights Project, Inc. (“FIRRP”) is an
Arizona nonprofit organization dedicated to providing free legal and social services to the

thousands of detained adults and children facing immigration removal proceedings in Arizona
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on any given day. As the only 501(c)(3) nonprofit organization in Arizona dedicated to providing
free legal services to people in immigration detention, FIRRP’s vision is to ensure that all
immigrants facing removal have access to counsel, understand their rights under the law, and are
treated fairly and humanely. [Exhibit 5 (Declaration of Laura St. John) 9] 1-2]

35.  Toachieve its mission of providing free legal and social services to detained adults
and unaccompanied children facing removal proceedings, FIRRP provides regular group legal
orientations, or Know Your Rights presentations, and individualized legal orientations for all
people who are facing possible deportation while detained in ICE or, in the case of
unaccompanied immigrant children, with the United States Department of Health and Human
Services’ Office of Refugee Resettlement (“ORR”) custody. FIRRP’s group orientations educate
detained immigrants about their legal rights and the immigration court process and explain
potential defenses to deportation and how to seek release from custody while in removal
proceedings for those who are eligible. FIRRP seeks to empower people through these legal
orientations to make informed decisions about their cases. In addition, FIRRP’s individual
orientations help identify individuals whose cases may be able to benefit from pro bono or
limited scope representation, which is allowed under Immigration Court rules. [/d. § 5]

36. FIRRP also provides representation to a significant number of individuals who are
no longer detained by ICE or ORR, but who are released to the community in Arizona. This
includes, but is not limited to, cases involving unaccompanied children who are released to
sponsors in the Phoenix or Tucson areas and adult clients for whom FIRRP is appointed as
counsel because the Immigration Court has found that the individual is incompetent to represent
themselves in removal proceedings as a result of a serious mental health condition. [/d. § 7]

37.  HCR 2060 will —if it goes into effect — fundamentally and seriously interfere with
FIRRP’s ability to accomplish its mission of providing free legal and social services to people

who are detained and facing removal from the United States. [Id. 4 9]

- 10 -
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38.  First, by folding authority to remove (i.e., deport people) into certain criminal court
proceedings, HCR 2060 will create significant confusion for immigration lawyers like those who
work at FIRRP about the rights and legal remedies available to immigrants at any given time.
This is particularly true because numerous provisions of HCR 2060 fundamentally controvert
federal immigration law, and the legal remedies potentially available to non-citizens to avoid
deportation will change based on the venue of the proceedings — state or federal court. [Id. q 10]

39.  Specifically, HCR 2060 includes only a very narrow list of affirmative defenses to
the criminal charges and removal provisions, but these affirmative defenses in the state system
do not account for the numerous potential forms of relief that may be available to individuals in
federal immigration removal proceedings. For example, while it is an affirmative defense to
HCR 2060’s illegal entry provisions to have been granted asylum, there is no defense that allows
one to apply for asylum (or withholding of removal or protection under the United Nations
Convention Against Torture) to avoid removal as would be the case in federal immigration court.
This will create confusion and result in people being illegally returned or refouled to countries
where they face harm in violation of U.S. international treaty obligations. [/d. ]

40.  Second, by removing people from the normal, federal system and instead placing
them into a secondary, shadow deportation system in state court, FIRRP would no longer be able
to rely on the systems, relationships, and structures it has established over decades to identify
and engage with people who are detained and facing removal in the federal immigration systems.
FIRRP would instead be faced with a choice to either undermine its mission by electing not to
serve people in this secondary system in state court, or to significantly expand its use of resources
to attempt to reach people throughout Arizona in state courts and jails where it has not
traditionally had or needed access. [Id. 9 11]

41.  Third, by creating this alternative part-criminal and part-deportation process in
state courts, HCR 2060 will impose massive new burdens on immigration lawyers, like many at

FIRRP, who are admitted to practice federally before the immigration court, but not before
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Arizona state courts. Specifically, many immigration attorneys, including many at FIRRP, will
simply not be able to represent individuals in these state court proceedings because of the
different licensure requirements. [/d. 9 12]

42.  And fourth, because HCR 2060 provisions purport to create an alternative
definition of who “lacks lawful presence” in the U.S. to include some people who were lawfully
granted parole into the U.S. by federal immigration authorities, HCR 2060 will interfere with
FIRRP’s ability to provide accurate guidance to its clients regarding if their release from custody
will or will not protect them from potential arrest, prosecution, and removal under this secondary,
state court removal process. This could well lead to the potential targeting of FIRRP’s released
clients as well as clients who it encounters in ICE custody and help secure release under federal
law, but who remain vulnerable to prosecution and removal under the state scheme. [/d. § 13]

43.  Plaintiffs all have an interest in ensuring that the Legislature complies with its
constitutional obligations and that Arizonans are not required to vote on an unconstitutional
legislative referral that, if enacted, will cause great harm to many communities in this State.

44.  Defendant State of Arizona is a body politic.

45.  Defendant Adrian Fontes serves as the Arizona Secretary of State (“Secretary”).
He 1s named in his official capacity only because he is (a) responsible for ensuring that HCR
2060 appears on the general election ballot in all 15 Arizona counties and (b) directed by HCR
2060 to place the measure on the November 2024 general election ballot.

46.  Jurisdiction over this action is proper under article VI, § 14 of the Arizona
Constitution and A.R.S. §§ 12-123, 12-1831, and 19-161. See also Hoffman v. Reagan, 245 Ariz.
313, 315 9 7 (2018) (holding that courts can consider pre-election challenges to legislative
referrals under the Arizona Constitution’s single subject requirement).

47.  Venue is proper in Maricopa County under A.R.S. § 19-161(C).

48. A pre-election challenge to a legislative referral like this one “shall be advanced

on the calendar and heard and decided by the court as soon as possible.” A.R.S. § 19-161(B).

_12 -




O 0 3 O »n B~ W N =

N N NN N NN e e e e e e e e
() NNV, B VS S L =N e C N BN e ) Y B VS B S =)

Factual Allegations
I. The Single Subject Rule.

49.  Article IV, part 2, § 13 of the Arizona Constitution requires that every act passed
by the Legislature “embrace but one subject and matters properly connected therewith[.]”

50.  Legislative acts can therefore cover only one subject.

51.  This single subject requirement is “meant to prevent ‘log-rolling,” or combining
different measures into one bill so that a legislator must approve a disfavored proposition to
secure passage of a favored proposition.” Ariz. Sch. Bds. Ass’nv. State (“ASBA”), 252 Ariz. 219,
227933 (2022) (quoting Hoffman, 245 Ariz. at 316 4| 14). In fact, a “bill that deals with multiple
subjects creates a serious ‘logrolling’ problem because an individual legislator ‘is thus forced,
in order to secure the enactment of the proposition which he considers the most important, to
vote for others of which he disapproves.’” Bennett v. Napolitano, 206 Ariz. 520, 528 937 (2003)
(quoting Kerby v. Luhrs, 44 Ariz. 208, 214-15 (1934)).

52. The “subject” of legislation includes ‘“all matters having a logical or natural
connection.” ASBA, 252 Ariz. 219 at 227 9§ 34 (quoting Litchfield Elementary Sch. Dist. No. 79
of Maricopa Cnty. v. Babbitt, 125 Ariz. 215, 224 (App. 1980)). And this subject “must be
essential to the accomplishment of one main objective.” 1d.

53.  Thus, to comply with the single subject rule, “all matters treated . . . should fall
under some one general idea, be so connected with or related to each other, either logically or in
popular understanding, as to be parts of, or germane to, one general subject.” Id. (quoting
Litchfield, 125 Ariz. at 224). A legislative act “violates the rule if it includes ‘dissimilar and
discordant subjects that by no fair intendment can be considered as having any legitimate
connection with or relation to each other.”” Id. (quoting Litchfield, 125 Ariz. at 224).

54.  While the single subject rule is interpreted “liberally so as not to impede or
embarrass the legislature,” it is not interpreted “so ‘foolishly liberal’ as to render the

constitutional requirements nugatory.” Id. § 33 (quoting Hoffman, 245 Ariz. at 316 9 14).
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55. When a legislative act violates the single subject rule, the act is “entirely void
because no mechanism is available for courts to discern the primary subject of the act.” Id. 9 34;
see also, e.g., Litchfield, 125 Ariz. at 226 (such an act is “infected by reason of the combination
of its various elements rather than by any invalidity of one component,” and so it “must fall”).

56.  This constitutional requirement is critical to a representative democracy. It ensures
that, to pass substantive policy, legislators must gather enough votes from representatives of the
majority of constituents who support the policy — not slip them into unrelated legislation.

II. HCR2060.

57.  On June 4, the Legislature passed HCR 2060 and filed it in the Secretary’s Office.

58. A Senate Fact Sheet explains that HCR 2060’s purpose is as follows: “Subject to
voter approval, statutorily makes it unlawful for a person who is an unlawful immigrant to enter
Arizona from a foreign nation at any location other than a lawful port of entry. Outlines
requirements for the issuance of an order to return to a foreign nation, civil immunity and
enforceability of unlawful immigration laws. Prohibits natural persons from submitting false
documents when applying for public benefits or employment.” [Exhibit 2]

59.  In short, HCR 2060’s substantive provisions: (a) make it unlawful for a person
who is an unlawful immigrant to enter or attempt to enter Arizona directly from a foreign nation
at any location other than a lawful port of entry; (b) allow a court, at any time before a person is
convicted of or adjudicated for an illegal entry violation, to dismiss the charge pending against
the person and issue an order to return to a foreign nation; (c) require a judge, on a person’s
conviction of an illegal entry offense, to enter an order that requires the person to return to the
foreign nation from which the person entered or attempted to enter the United States; and (d)
create new crimes related to the submission of false documents or information by a person who

is not lawfully present in the United States in seeking employment or public benefits.

_14 -




O 0 3 O »n B~ W N =

N N NN N NN e e e e e e e e
() NNV, B VS S L =N e C N BN e ) Y B VS B S =)

60.  Separate and apart from these new offenses that turn on individuals’ unlawful entry
to and presence in the United States and how those individuals can (and cannot) seek
employment and public benefits, HCR 2060 also creates a new drug crime.

61.  Specifically, HCR 2060 establishes that a person who is at least 18 years old
commits the new crime of ““sale of lethal fentanyl,” if the person knowingly commits transporting
a narcotic drug for sale, and if both the following apply: (a) the person knows that the drug being
sold contains fentanyl; and (b) the fentanyl causes the death of another person. HCR 2060 also
creates an affirmative defense to this crime if the fentanyl and its precursor chemicals were either
manufactured in the United States or were lawfully imported into the United States.

62. But the Legislature’s attempt to impose state law consequences for those
immigrants who do not enter the country and State through a legal porty of entry or who submit
false documents or information in applying for employment or public benefits has nothing to do
with imposing criminal liability on every adult who commits the “sale of lethal fentanyl.”

63. HCR 2060 thus “includes ‘dissimilar and discordant subjects that by no fair
intendment can be considered as having any legitimate connection with or relation to each
other.”” ASBA, 252 Ariz. 219 at 227-28 9 34 (quoting Litchfield, 125 Ariz. at 224).

64.  Asaresult, HCR 2060 violates article IV, part 2, § 13 of the Arizona Constitution.

65.  Absent entry of an injunction, HCR 2060 will be submitted to the People for their

consideration on the November 2024 general election ballot.!

! Plaintiffs would also be remiss to not point out that HCR 2060 violates article IX, § 23(A) of
the Arizona Constitution. That provision—known as the Revenue Source Rule—provides that a
“referendum measure that proposes a mandatory expenditure of state revenues for any purpose,
establishes a fund for any specific purpose or allocates funding for any specific purpose must
also provide for an increased source of revenues sufficient to cover the entire immediate and
future costs of the proposal. The increased revenues may not be derived from the state general
fund or reduce or cause a reduction in general fund revenues.” Though challenges under the
Revenue Source Rule can be brought only post-election, see League of Arizona Cities & Towns
v. Brewer, 213 Ariz. 557, 562 9 28 (2006), and Plaintiffs thus do not raise such a challenge here,
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Count I
(Declaratory Judgment — Violation of the Single Subject Rule)

66.  Plaintiffs incorporate all the above paragraphs.

67. This Court has the power to “declare rights, status, and other legal relations
whether or not further relief is or could be claimed.” A.R.S. § 12-1831.

68.  As explained above, HCR 2060 affects every Plaintiffs’ “rights, status or other
legal relations.” A.R.S. § 12-1832.

69.  Article IV, part 2, § 13 of the Arizona Constitution requires that every act passed
by the Legislature “embrace but one subject and matters properly connected therewith[.]”

70.  HCR 2060 contains multiple subjects that have no “logical or natural connection”
to each other. Litchfield, 125 Ariz. at 224 (citation omitted). Its provisions do not “fall under
some one general idea,” and they are not “connected with or related to each other, either logically
or in popular understanding, as . . . parts of, or germane to, one general subject.” ASBA, 252
Ariz. 219 at 227 9§ 34 (quoting Litchfield, 125 Ariz. at 224). Rather, HCR 2060 “includes
‘dissimilar and discordant subjects that by no fair intendment can be considered as having any
legitimate connection with or relation to each other.”” Id. (quoting Litchfield, 125 Ariz. at 224).

71.  An actual and justiciable controversy exists about the constitutionality of HCR
2060 because it was submitted to the Secretary’s Office on June 4, 2024 and will appear on the
November 2024 general election ballot absent a court order.

72.  Plaintiffs request a declaration that HCR 2060 violates the single subject
requirement in article IV, part 2, § 13 of the Arizona Constitution.

Count IT
(Injunctive Relief — Violation of the Single Subject Rule)

73.  Plaintiffs incorporate all the above paragraphs.

Arizonans should be aware that the Legislature has knowingly referred to them for approval a
dangerous measure that is not only bad public policy, but also blatantly unconstitutional.

- 16 -




O 0 3 O »n B~ W N =

N N NN N NN e e e e e e e e
() NNV, B VS S L =N e C N BN e ) Y B VS B S =)

74.  For all the reasons set out in this Verified Complaint, HCR 2060 violates the single
subject requirement in article IV, part 2, § 13 of the Arizona Constitution.

75.  Absent the entry of an injunction, the Secretary will place HCR 2060 on the
November 2024 general election ballot. On information and belief, the ballot printing deadline
for the November 2024 general election ballot is August 19, 2024.

76.  Absent the entry of an injunction, Plaintiffs will suffer irreparable harm caused by
the policies enacted through this unconstitutional legislation as detailed above.

77.  The balance of hardships and public interest favor Plaintiffs. Plaintiffs seek to
uphold the Arizona Constitution and protect the interests of their organizations and the
individuals their organizations serve.

Prayer for Relief

WHEREFORE, Plaintiffs respectfully request that this Court provide the following relief:

A. A declaratory judgment that HCR 2060 violates the single subject requirement in
article IV, part 2, § 13 of the Arizona Constitution;

B. A preliminary and permanent injunction enjoining the State and its agents
(including the Secretary) from placing HCR 2060 on the November 2024 general election ballot;

C. An order awarding Plaintiffs their costs under A.R.S. §§ 12-341 and 12-1840;

D. An order awarding Plaintiffs their reasonable attorneys’ fees under the private
attorney general doctrine and any other applicable authority; and

E. Such other relief as this Court deems just and proper.
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RESPECTFULLY SUBMITTED this 6th day of June, 2024.

COPPERSMITH BROCKELMAN PLC

By

D. Andrew Gaona
Austin C. Yost

ACLU FOUNDATION OF ARIZONA
Jared G. Keenan

Attorneys for Plaintiffs
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Verification
I, Viridiana Hernandez, declare under penalty of perjury and as permitted by
Arizona Rule of Civil Procedure 80(c) as follows:
1. Poder In Action, Inc. (Poder) is a 501(c)(3) nonprofit organization based in

Phoenix, Arizona. I am authorized to sign this Verification on Poder’s behalf.

2. Poder is a Plaintiff in this lawsuit.
3. I have read the foregoing Verified Complaint and know the contents thereof.
4, To the best of my knowledge, information, and belief, the statements made

therein are true and correct.
I declare under penalty of perjury that the foregoing is true and correct.

Executed this 09 day of June 2024.
|

YAy

lViridia]lla Hernandez




Verification
I, Rekha Nair, declare under penalty of perjury and as permitted by Arizona Rule of
Civil Procedure 80(c) as follows:
1. I am the Executive Director of the Phoenix Legal Action Network (PLAN)
and am authorized to sign this Verification on PLAN’s behalf.
2. PLAN is a Plaintiff in this lawsuit.
3. I have read the foregoing Verified Complaint and know the contents thereof.
4. To the best of my knowledge, information, and belief, the statements made
therein are true and correct.

I declare under penalty of perjury that the foregoing is true and correct.

Te &

Rekha Nair

Executed this Sth day of June 2024.




DocuSign Envelope ID: 2DB30E8B-F43E-4E70-8D13-293DCBE1B30D

Verification
I, Laura St. John, declare under penalty of perjury and as permitted by Arizona Rule
of Civil Procedure 80(c) as follows:

1. I am the Legal Director of the Florence Immigrant & Refugee Rights Project
(FIRRP) and am authorized to sign this Verification on FIRRP’s behalf.

2. FIRRP is a Plaintiff in this lawsuit.

3. I have read the foregoing Verified Complaint and know the contents thereof.

4. To the best of my knowledge, information, and belief, the statements made
therein are true and correct.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 6th  day of June 2024.

DocuSigned by:
4/;:2’?/?—
l e é/~/7//

9469D708C24A451... e

Laura St. John
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Senate Engrossed House Bill

towfut—presences—e-verify proygram peEnmarties
(now: border; benefits; fentanyl; illegal entry)

State of Arizona

House of Representatives
Fifty-sixth Legislature
Second Regular Session
2024

HOUSE CONCURRENT RESOLUTION 2060

A CONCURRENT RESOLUTION

ENACTING AND ORDERING THE SUBMISSION TO THE PEOPLE OF A MEASURE RELATING
TO RESPONSES TO HARMS RELATED TO AN UNSECURED BORDER.

(TEXT OF BILL BEGINS ON NEXT PAGE)



H.C.R. 2060

Be it resolved by the House of Representatives of the State of Arizona,
the Senate concurring:

1. Under the power of the referendum, as vested in the Legislature,
the following measure, relating to responses to harms related to an
unsecured border, is enacted to become valid as a law if approved by the
voters and on proclamation of the Governor:
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AN ACT

AMENDING TITLE 1, CHAPTER 5, ARTICLE 1, ARIZONA REVISED
STATUTES, BY ADDING SECTIONS 1-503 AND 1-504; AMENDING TITLE
13, CHAPTER 34, ARIZONA REVISED STATUTES, BY ADDING SECTION
13-3424; AMENDING TITLE 13, CHAPTER 38, ARIZONA REVISED
STATUTES, BY ADDING ARTICLE 35; AMENDING TITLE 23, CHAPTER 2,
ARTICLE 2, ARIZONA REVISED STATUTES, BY ADDING SECTION 23-215;
RELATING TO RESPONSES TO HARMS RELATED TO AN UNSECURED
BORDER.

Be it enacted by the Legislature of the State of Arizona:

Section 1. Short title

This act may be cited as the "Secure the Border Act".

Sec. 2. Findings and declaration of purpose

A. The people of the State of Arizona find and declare
as follows:

1. Due to weaknesses 1in 1immigration enforcement, a
public safety crisis 1is occurring 1in Arizona, caused by
transnational cartels engaging in rampant human trafficking
and drug smuggling across this state's southern border.

2. From 2021 to 2023, United States Customs and Border
Protection encountered nearly seven million immigrants
illegally entering the United States through the southwest
border. This number does not include an estimated two million
"gotaways" who evaded encounters with border officials
entirely.

3. From 2021 to 2023, United States Customs and Border
Protection encountered two hundred eighty-two individuals on
the terrorist watchlist illegally entering the southwest
border between ports of entry. This is a 3033% increase over
the prior three years when only nine such individuals were
encountered.

4. From 2021 to 2023, the number of unaccompanied
minors illegally crossing the southwest border skyrocketed to
over four hundred thousand. Studies have shown that a
majority of these children are victims of human trafficking.

5. From 2021 to 2023, the amount of fentanyl seized at
the southwest border almost tripled, amounting to billions of
doses of fentanyl. 1Il1licit fentanyl, which is primarily
produced in foreign nations and smuggled across the southwest
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H.C.R. 2060

border, 1is a synthetic opioid fifty times stronger than
heroin. Even a single dose can be lethal. Synthetic opioids
1ike fentanyl have now become the Teading cause of overdose
deaths in the United States. Transnational cartels fund their
operations by trafficking this deadly drug across the
southwest border.

6. In 2022, the Arizona Department of Health Services
reported that illicit fentanyl is primarily responsible for an
increasing number of overdose deaths 1in Arizona and that
opioid overdose data demonstrates the continued urgency to
address the drug overdose <crisis in Arizona through
comprehensive and collaborative approaches.

7. Many individuals who enter the United States
unlawfully are enticed by smugglers with promises of economic
incentives, including employment and taxpayer-funded benefits.
Human smuggling is a gateway crime for additional offenses,
including identity theft, document fraud and benefit fraud,
harming Arizona taxpayers. Unchecked and unauthorized
employment causes economic hardship to Arizona workers who may
face unfair Tlabor competition, wage suppression and reduced
working conditions or opportunities.

8. A holistic approach is required to deter human
trafficking and drug smuggling into Arizona by:

(a) Empowering Taw enforcement to protect the public.

(b) Reducing the incentives for illegal immigration.

(c) Punishing criminals who fuel the «crisis at
Arizona's southern border.

B. Based on the facts outlined in subsection A of this
section, the state of Arizona is being "actually invaded" as
defined 1in article I, section 10 of the United States
Constitution. The determination of idinvasion made in this
subsection may only be revoked by referendum or by legislation
that is duly enacted by the 1legislature and signed by the
governor.

C. Based on these findings, the people of Arizona's
purpose in adopting the Secure the Border Act includes
protecting the public and responding to the harms related to
an unsecured border by:

1. Empowering law enforcement to protect the public by
arresting aliens who fail to enter Arizona's southern border
through official ports of entry.

2. Reducing the incentive for illegal immigration by
creating criminal offenses for a person to knowingly present
false documents to obtain public benefits or to evade
workplace eligibility detection through the e-verify program.
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3. Strengthening Arizona's Taws that require
documentation of a person's Tlawful presence in the United
States 1in order to receive public benefits by requiring
agencies and political subdivisions of this state to use the
systematic alien verification for entitlements program to
verify benefit eligibility and validity of documents for
people who are not citizens or nationals of the United States.

4. Increasing punishments for criminals who fuel the
crisis at the southern border by selling fentanyl that causes
the death of another person.

Sec. 3. Title 1, chapter 5, article 1, Arizona Revised
Statutes, is amended by adding sections 1-503 and 1-504, to
read:

1-503. Federal, state and Tocal public benefits; false
documents; violation; classification;
definitions

A. NOTWITHSTANDING ANY OTHER STATE LAW AND TO THE
EXTENT ALLOWED BY FEDERAL LAW, ANY NATURAL PERSON WHO IS NOT
LAWFULLY PRESENT IN THE UNITED STATES SHALL NOT KNOWINGLY
APPLY FOR A FEDERAL PUBLIC BENEFIT OR A STATE OR LOCAL PUBLIC
BENEFIT BY SUBMITTING A FALSE DOCUMENT TO ANY ENTITY THAT
ADMINISTERS THE FEDERAL PUBLIC BENEFIT OR THE STATE OR LOCAL
PUBLIC BENEFIT.

B. ANY NATURAL PERSON WHO VIOLATES SUBSECTION A OF THIS
SECTION IS GUILTY OF A CLASS 6 FELONY.

C. FOR THE PURPOSES OF THIS SECTION:

1. "FEDERAL PUBLIC BENEFIT™ HAS THE SAME MEANING
PRESCRIBED IN SECTION 1-501.

2. "STATE OR LOCAL PUBLIC BENEFIT™ HAS THE SAME MEANING
PRESCRIBED IN SECTION 1-502.

1-504. Document verification; applicants for public

benefits; definitions

A. IF A NATURAL PERSON WHO APPLIES FOR ANY FEDERAL
PUBLIC BENEFIT PURSUANT TO SECTION 1-501 OR ANY STATE OR LOCAL
PUBLIC BENEFIT PURSUANT TO SECTION 1-502 IS NOT A CITIZEN OR
NATIONAL OF THE UNITED STATES, THE AGENCY OR POLITICAL
SUBDIVISION OF THIS STATE THAT ADMINISTERS THE PUBLIC BENEFIT
SHALL USE THE SYSTEMATIC ALIEN VERIFICATION FOR ENTITLEMENTS
PROGRAM THAT IS MAINTAINED BY THE UNITED STATES CITIZENSHIP
AND IMMIGRATION SERVICES, OR ANY SUCCESSOR PROGRAM THAT IS
DESIGNATED BY THE UNITED STATES DEPARTMENT OF HOMELAND
SECURITY, IN ORDER TO VERIFY THE VALIDITY OF THE DOCUMENTS
PROVIDED BY THE APPLICANT AND TO VERIFY THE APPLICANT'S
ELIGIBILITY FOR BENEFITS.
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B. THIS SECTION DOES NOT RELIEVE A NATURAL PERSON OF
ANY REQUIREMENT TO SUBMIT DOCUMENTATION THAT IS REQUIRED FOR
ANY FEDERAL PUBLIC BENEFIT PURSUANT TO SECTION 1-501 OR ANY
STATE OR LOCAL PUBLIC BENEFIT PURSUANT TO SECTION 1-502.

C. FOR THE PURPOSES OF THIS SECTION:

1. "FEDERAL PUBLIC BENEFIT™ HAS THE SAME MEANING
PRESCRIBED IN SECTION 1-501.

2. "STATE OR LOCAL PUBLIC BENEFIT" HAS THE SAME MEANING
AS PRESCRIBED IN SECTION 1-502.

Sec. 4. Title 13, chapter 34, Arizona Revised Statutes,
is amended by adding section 13-3424, to read:

13-3424. Sale of lethal fentanyl; affirmative defense;

classification

A. A PERSON WHO IS AT LEAST EIGHTEEN YEARS OF AGE
COMMITS SALE OF LETHAL FENTANYL IF THE PERSON KNOWINGLY SELLS
FENTANYL IN VIOLATION OF SECTION 13-3408, SUBSECTION A,
PARAGRAPH 7 AND BOTH OF THE FOLLOWING APPLY:

1. THE PERSON KNOWS THAT THE DRUG BEING SOLD CONTAINS
FENTANYL.

2. THE FENTANYL CAUSES THE DEATH OF ANOTHER PERSON.

B. IT IS AN AFFIRMATIVE DEFENSE TO A CHARGE BROUGHT
UNDER THIS SECTION THAT THE FENTANYL AND ITS PRECURSOR
CHEMICALS WERE EITHER MANUFACTURED IN THE UNITED STATES OR
WERE LAWFULLY IMPORTED INTO THE UNITED STATES.

C. SALE OF LETHAL FENTANYL IS A CLASS 2 FELONY, EXCEPT
THAT THE PRESUMPTIVE, MINIMUM AND MAXIMUM SENTENCES SHALL BE
INCREASED BY FIVE YEARS.

Sec. 5. Title 13, chapter 38, Arizona Revised Statutes,
is amended by adding article 35, to read:

ARTICLE 35. TILLEGAL ENTRY INTO THIS STATE

13-4295. Definitions

IN THIS ARTICLE, UNLESS THE CONTEXT OTHERWISE REQUIRES:

1. "ALIEN™ MEANS A PERSON WHO IS NOT A CITIZEN OR
NATIONAL OF THE UNITED STATES AS DESCRIBED IN 8 UNITED STATES
CODE SECTION 1101.

2. "PORT OF ENTRY™ MEANS A PORT OF ENTRY IN THE UNITED
STATES AS DESCRIBED IN 19 CODE OF FEDERAL REGULATIONS SECTION
101.1.

13-4295.01. Illegqal entry from foreign nation:
affirmative defense; probable cause to
arrest: prospective applicability;
classification

A. IT IS UNLAWFUL FOR A PERSON WHO IS AN ALIEN TO ENTER
OR ATTEMPT TO ENTER THIS STATE DIRECTLY FROM A FOREIGN NATION
AT ANY LOCATION OTHER THAN A LAWFUL PORT OF ENTRY.
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B. IT IS AN AFFIRMATIVE DEFENSE TO A VIOLATION OF
SUBSECTION A OF THIS SECTION IF EITHER OF THE FOLLOWING
APPLIES:

1. THE FEDERAL GOVERNMENT HAS GRANTED THE DEFENDANT
LAWFUL PRESENCE IN THE UNITED STATES OR ASYLUM UNDER 8 UNITED
STATES CODE SECTION 1158.

2. THE DEFENDANT'S CONDUCT DOES NOT CONSTITUTE A
VIOLATION OF 8 UNITED STATES CODE SECTION 1325(a).

C. A PERSON MAY NOT BE ARRESTED FOR A VIOLATION OF THIS
SECTION WITHOUT PROBABLE CAUSE, WHICH SHALL BE ESTABLISHED BY
ANY OF THE FOLLOWING:

1. A LAW ENFORCEMENT OFFICER WHO WITNESSES THE
VIOLATION.

2. A TECHNOLOGICAL RECORDING OF THE VIOLATION.

3. ANY OTHER CONSTITUTIONALLY SUFFICIENT INDICIA OF
PROBABLE CAUSE.

D. THIS SECTION MAY ONLY BE ENFORCED
PROSPECTIVELY. THIS SECTION DOES NOT APPLY RETROACTIVELY AND
SHALL NOT BE CONSTRUED TO APPLY TO THE CONDUCT OF ANY PERSON
WHO ENTERED THIS STATE UNLAWFULLY FROM A FOREIGN NATION AT ANY
TIME BEFORE THIS SECTION BECOMES ENFORCEABLE.

E. AN ALIEN LACKS LAWFUL PRESENCE UNDER THIS SECTION IF
THE ALIEN WAS EITHER:

1. PAROLED PURSUANT TO A PROGRAMMATIC GRANT OF PAROLE,
INCLUDING UNDER ANY PAROLE PROGRAM NOT CREATED UNDER
NOTICE-AND-COMMENT RULEMAKING  THAT ESTABLISHES SPECIFIC
CHARACTERISTICS UNDER WHICH AN ALIEN WOULD BE ENTITLED TO
PAROLE AND THAT HAS BEEN APPLIED TO MORE THAN ONE HUNDRED
ALIENS DURING ONE CALENDAR YEAR.

2. REQUIRED TO BE DETAINED UNDER THE IMMIGRATION AND
NATIONALITY ACT BUT WAS NOT DETAINED AND INSTEAD WAS PAROLED
INTO THE UNITED STATES.

F. A VIOLATION OF THIS SECTION IS A CLASS 1
MISDEMEANOR, EXCEPT THAT IT IS A CLASS 6 FELONY IF THE PERSON
HAS BEEN PREVIOUSLY CONVICTED OF A VIOLATION OF THIS
SECTION. THE PERSON IS NOT ELIGIBLE FOR PROBATION, PARDON,
COMMUTATION OR SUSPENSION OF SENTENCE OR RELEASE ON ANY OTHER
BASIS UNTIL THE PERSON HAS SERVED A TERM OF INCARCERATION AS
DETERMINED BY THE COURT.

13-4295.02. Refusal to comply with order to return to a

foreign nation; classification

A. A PERSON WHO IS AN ALIEN COMMITS REFUSAL TO COMPLY
WITH AN ORDER TO RETURN TO A FOREIGN NATION IF ALL OF THE
FOLLOWING OCCUR:
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1. THE PERSON IS CHARGED WITH OR CONVICTED OF AN
OFFENSE UNDER THIS ARTICLE.

2. A COURT, AS APPLICABLE, ISSUES AN ORDER PURSUANT TO
SECTION 13-4295.03 FOR THE PERSON TO RETURN TO THE FOREIGN
NATION FROM WHICH THE PERSON ENTERED OR ATTEMPTED TO ENTER THE
UNITED STATES OR THE PERSON'S NATION OF ORIGIN.

3. THE PERSON REFUSES TO COMPLY WITH THE ORDER.

B. A VIOLATION OF THIS SECTION IS A CLASS 4 FELONY.

13-4295.03. Order to return to foreign nation

A. AT ANY TIME BEFORE A PERSON IS CONVICTED OF OR
ADJUDICATED FOR A VIOLATION OF SECTION 13-4295.01, A COURT MAY
DISMISS THE CHARGE PENDING AGAINST THE PERSON AND ISSUE A
WRITTEN ORDER IN ACCORDANCE WITH SUBSECTION B OF THIS SECTION.

B. A WRITTEN ORDER AUTHORIZED BY SUBSECTION A OF THIS
SECTION SHALL DISCHARGE THE PERSON AND REQUIRE THE PERSON TO
RETURN TO THE FOREIGN NATION FROM WHICH THE PERSON ENTERED OR
ATTEMPTED TO ENTER THE UNITED STATES OR THE PERSON'S NATION OF
ORIGIN AND MAY BE ISSUED IF ALL OF THE FOLLOWING APPLY:

1. THE PERSON AGREES TO THE ORDER.

2. THE PERSON HAS NOT PREVIOUSLY BEEN CONVICTED OF AN
OFFENSE UNDER THIS ARTICLE OR PREVIOUSLY OBTAINED A DISCHARGE
UNDER AN ORDER ISSUED PURSUANT TO THIS SECTION.

3. THE PERSON IS NOT CHARGED WITH ANOTHER CLASS 1
MISDEMEANOR OR ANY FELONY OFFENSE.

4. BEFORE THE ISSUANCE OF THE ORDER, THE ARRESTING LAW
ENFORCEMENT AGENCY DOES BOTH OF THE FOLLOWING:

(a) COLLECTS ALL IDENTIFYING INFORMATION OF THE PERSON,
WHICH MUST INCLUDE TAKING FINGERPRINTS FROM THE PERSON AND
USING OTHER APPLICABLE PHOTOGRAPHIC AND BIOMETRIC MEASURES TO
IDENTIFY THE PERSON.

(b) CROSS-REFERENCES THE COLLECTED INFORMATION WITH ALL
RELEVANT LOCAL, STATE AND FEDERAL CRIMINAL DATABASES AND
FEDERAL LISTS OR CLASSIFICATIONS THAT ARE USED TO IDENTIFY A
PERSON AS A THREAT OR POTENTIAL THREAT TO NATIONAL SECURITY.

C. ON CONVICTION OF AN OFFENSE UNDER THIS ARTICLE, THE
JUDGE SHALL ENTER AN ORDER THAT REQUIRES THE PERSON TO RETURN
TO THE FOREIGN NATION FROM WHICH THE PERSON ENTERED OR
ATTEMPTED TO ENTER THE UNITED STATES OR THE PERSON'S NATION OF
ORIGIN. AN ORDER ISSUED UNDER THIS SUBSECTION TAKES EFFECT ON
COMPLETION OF ANY TERM OF INCARCERATION OR IMPRISONMENT.

D. AN ORDER THAT IS TISSUED UNDER THIS SECTION MUST
INCLUDE AN AUTHORIZATION THAT ALLOWS A STATE OR LOCAL LAW
ENFORCEMENT AGENCY TO TRANSPORT THE PERSON TO A PORT OF ENTRY
OR TO ANY OTHER POINT OF TRANSFER INTO FEDERAL CUSTODY.
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13-4295.04. Enforcement of article

NOTWITHSTANDING ANY OTHER LAW, THIS ARTICLE MAY NOT BE
ENFORCED IN ANY MANNER UNTIL ANY PART OF SECTION 2 OF S.B. 4,
88TH LEG., 4TH CALLED SESS. (2023) THAT WAS ENACTED IN THE
STATE OF TEXAS, OR ANY OTHER LAW OF ANY OTHER STATE SIMILAR
THERETO, HAS BEEN IN EFFECT FOR A PERIOD OF SIXTY CONSECUTIVE
DAYS AT ANY TIME ON OR AFTER THE EFFECTIVE DATE OF THIS
ARTICLE.

13-4295.05. Civil immunity for state and Tlocal public
entities, officials, employees and
contractors; other laws not affected

A. A STATE OR LOCAL GOVERNMENT ENTITY, OFFICIAL,
EMPLOYEE OR CONTRACTOR IS IMMUNE FROM LIABILITY FOR DAMAGES
ARISING FROM A CAUSE OF ACTION UNDER THE LAWS OF THIS STATE
RESULTING FROM AN ACTION TAKEN BY THE STATE OR LOCAL
GOVERNMENT ENTITY, OFFICIAL, EMPLOYEE OR CONTRACTOR TO ENFORCE
THIS ARTICLE OR AN ORDER TISSUED PURSUANT TO THIS ARTICLE
DURING THE COURSE AND SCOPE OF THE STATE OR LOCAL GOVERNMENT
ENTITY'S OFFICIAL'S, EMPLOYEE'S OR CONTRACTOR'S OFFICE,
EMPLOYMENT OR PERFORMANCE FOR OR ON BEHALF OF THIS STATE OR
THE LOCAL GOVERNMENT.

B. THIS SECTION SHALL NOT AFFECT A DEFENSE, IMMUNITY OR
JURISDICTIONAL BAR AVAILABLE TO THIS STATE OR A LOCAL
GOVERNMENT OR AN OFFICIAL, EMPLOYEE OR CONTRACTOR OF THIS
STATE OR A LOCAL GOVERNMENT.

13-4295.06. Incarceration authorization and

agreements

NOTWITHSTANDING ANY OTHER LAW, IF A COUNTY OR LOCAL LAW
ENFORCEMENT AGENCY DOES NOT HAVE THE CAPACITY TO HOLD A PERSON
WHO IS ARRESTED FOR OR CONVICTED OF AN OFFENSE INCLUDED 1IN
THIS ARTICLE, THE DIRECTOR OF THE STATE DEPARTMENT OF
CORRECTIONS SHALL ACCEPT ARRESTED OR CONVICTED PERSONS WHO ARE
CHARGED WITH OR CONVICTED OF AN OFFENSE INCLUDED 1IN THIS
ARTICLE AT ANY FACILITY 1IN THIS STATE THAT HAS AVAILABLE
CAPACITY.

Sec. 6. Title 23, chapter 2, article 2, Arizona Revised
Statutes, is amended by adding section 23-215, to read:

23-215. Employment eligibility; e-verify program; false

documents; violation; classification

A. ANY NATURAL PERSON WHO IS NOT LAWFULLY PRESENT 1IN
THE UNITED STATES SHALL NOT KNOWINGLY SUBMIT FALSE INFORMATION
OR DOCUMENTS TO AN EMPLOYER TO EVADE DETECTION OF EMPLOYMENT
ELIGIBILITY UNDER THE E-VERIFY PROGRAM.

B. ANY NATURAL PERSON WHO VIOLATES SUBSECTION A OF THIS
SECTION IS GUILTY OF A CLASS 1 MISDEMEANOR, EXCEPT THAT IT IS
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A CLASS 6 FELONY IF THE PERSON HAS BEEN PREVIOQUSLY CONVICTED
OF A VIOLATION OF THIS SECTION. THE PERSON IS NOT ELIGIBLE
FOR PROBATION, PARDON, COMMUTATION OR SUSPENSION OF SENTENCE
OR RELEASE ON ANY OTHER BASIS UNTIL THE PERSON HAS SERVED A
TERM OF INCARCERATION AS DETERMINED BY THE COURT.

Sec. 7. Right to intervene; Tawsuit

A. The president of the senate, the speaker of the
house of representatives, the minority leader of the senate or
the minority leader of the house of representatives shall be
allowed to file a Tawsuit or intervene in any action
concerning this act if the individual seeks to defend the
constitutionality, validity or enforceability of this act.

B. Any settlement of a Tawsuit challenging this act
cannot be entered before service of a twenty-one-day notice to
the president of the senate, speaker of the house of
representatives, minority leader of the senate and minority
leader of the house of representatives. The failure to comply
with this subsection shall invalidate the settlement and
constitutes a violation of section 38-443, Arizona Revised
Statutes.

Sec. 8. Severability

If a provision of this act or its application to any
person or circumstance is held invalid, the invalidity does
not affect other provisions or applications of the act that
can be given effect without the invalid provision or
application, and to this end the provisions of this act are
severable.

2. The Secretary of State shall submit this proposition to the
voters at the next general election as provided by article IV, part 1,
section 1, Constitution of Arizona.

PASSED by THE HOUSE FEBRUARY 22, 2024.
PASSED BY THE SENATE MAY 22, 2024.

FILED IN THE OFFICE OF THE SECRETARY OF STATE JUNE 4, 2024.
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ARIZONA STATE SENATE

Fifty-Sixth Legislature, Second Regular Session

AMENDED
FACT SHEET FOR H.C.R. 2060

(NOW: border; benefits: fentanyl; illegal entry)

Purpose

Subject to voter approval, statutorily makes it unlawful for a person who is an unlawful
immigrant to enter Arizona from a foreign nation at any location other than a lawful port of entry.
Outlines requirements for the issuance of an order to return to a foreign nation, civil immunity and
enforceability of unlawful immigration laws. Prohibits natural persons from submitting false
documents when applying for public benefits or employment.

Background

Statute requires any natural person who applies for a state or local public benefit, or any
federal public benefit that requires participants to be citizens or legal residents of the United States
or otherwise lawfully present in the United States, to submit at least one of the following
documents demonstrating lawful presence in the United States: 1) an Arizona driver license issued
after 1996 or an Arizona nonoperating identification license; 2) a birth certificate or delayed birth
certificate issued in any state, territory or possession of the United States; 3) a U.S. certificate of
birth abroad; 4) a U.S. passport; 5) a foreign passport with a U.S. visa; 6) an 1-94 form with a
photograph; 7) a U.S. citizenship and immigration services employment authorization document
or refugee travel document; 8) a U.S. certificate of naturalization; 9) a U.S. certificate of
citizenship; 10) a tribal certificate of Indian blood; or 11) a tribal or Bureau of Indian Affairs
affidavit of birth. Any person applying for such benefits must sign a sworn affidavit stating under
penalty of perjury that the documents presented are true, and failure to report discovered violations
of federal immigration law by an employee of the state is a class 2 misdemeanor (A.R.S. §8 1-501
and 1-502).

E-Verify is a web-based system through which employers create cases based on
information taken from an employee's Form 1-9, which is then electronically compared to
information available to the U.S. Department of Homeland Security and the Social Security
Administration. Similarly, the Systematic Alien Verification for Entitlements (SAVE) Program is
an online service that allows federal, state and local benefit-granting agencies to verify a benefit
applicant's immigration status or citizenship and is administered by the U.S. Department of
Homeland Security. After hiring an employee, every employer in Arizona must verify the
employment eligibility of the employee through the E-Verify program and must keep a record of
the certification for the duration of the employee's employment, or at least three years, whichever
is longer. An employer must also be registered with and participate in the E-Verify program in
order to receive an economic development incentive (A.R.S. § 23-214).



file://///sbs1/sresearc/Fact%20Sheets/56th%20LEG/2R/MAPS/A%20United%20States%20certificate%20of%20citizenship
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/1/00502.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/23/00214.htm
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Any unlawful immigrant must be fined and imprisoned for not more than six months, or
for not more than two years for a subsequent offense involving: 1) entering or attempting to enter
the United States at any time or place other than as designated by immigration officers; 2) eluding
examination or inspection by immigration officers; or 3) attempting to enter or obtain entry to the
United States by a willfully false or misleading representation or the willful concealment of a
material fact (8 U.S.C. § 1325). Any unlawful immigrant who is physically present in the United
States or who arrives in the United States, regardless of whether the unlawful immigrant enters
through a designated port of arrival, and including an unlawful immigrant who is brought to the
United States after having been interdicted in international or United States waters, may apply for
asylum. In order to be granted asylum, the unlawful immigrant must demonstrate that they are a
refugee as defined in federal statute, and that race, religion, nationality, membership in a particular
social group or political opinion was or will be at least one central reason for persecuting the
applicant (8 U.S.C. § 1158).

The federal Deferred Action for Childhood Arrivals (DACA) program allows qualified
individuals without lawful immigration status to defer removal of the individual from the United
States. Deferred action remains in effect for a period of two years, subject to renewal, and provides
recipients with employment authorization. On July 16, 2021, the U.S. District Court for the
Southern District of Texas issued a vacatur and a permanent injunction against the continued
operation of the program, thereby enjoining the U.S. Department of Homeland Security from
granting DACA status for new applicants (U.S. Department of Homeland Security).

A person is guilty of a class 2 felony if they knowingly transport a narcotic drug for sale.
A class 2 felony for a non-dangerous offense carries a minimum sentence of 4 years, a presumptive
sentence of 5 years and a maximum sentence of 10 years. A class 2 felony for a non-dangerous,
repetitive offense carries a minimum sentence of 6 years, presumptive sentence of 9.25 years and
a maximum sentence of 18.5 years (A.R.S. §§ 13-702; 13-703 and 13-3408).

According to a Joint Legislative Budget Committee fiscal note issued for H.B. 2748, a bill
with similar provisions to those contained in H.C.R. 2060, as amended, there may be a number of
different fiscal impacts to state and local revenues if H.C.R. 2060 is approved by the voters, the
magnitude of which cannot be determined in advance (JLBC).

Provisions

lllegal Entry

1. Makes it unlawful for a person who is an unlawful immigrant to enter or attempt to enter
Arizona directly from a foreign nation at any location other than a lawful port of entry.

2. Outlines the following as affirmative defenses to illegal entry:
a) the federal government has granted the defendant lawful presence in the United States or
asylum under federal law; and
b) the defendant's conduct does not constitute a violation of improper entry by an alien under
federal law.

3. Prohibits the arrest of a person for a violation of illegal entry without probable cause.


https://www.govinfo.gov/content/pkg/USCODE-2022-title8/pdf/USCODE-2022-title8-chap12-subchapII-partVIII-sec1325.pdf
https://www.govinfo.gov/content/pkg/USCODE-2011-title8/pdf/USCODE-2011-title8-chap12-subchapII-partI-sec1158.pdf
https://www.uscis.gov/DACA
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/00702.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/00703.htm
https://www.azleg.gov/viewdocument/?docName=https://www.azleg.gov/ars/13/03408.htm
https://www.azleg.gov/legtext/56leg/2R/fiscal/HB2748.DOCX.pdf
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10.

11.

States that probable cause for an illegal entry arrest is established by any of the following:
a) a law enforcement officer who witnesses the violation;

b) atechnological recording of the violation; or

¢) any other constitutionally sufficient indicia of probable cause.

Stipulates that provisions relating to illegal entry may only be enforced prospectively, do not
apply retroactively, and must not be construed to apply to the conduct of any person who
entered Arizona unlawfully from a foreign nation at any time before illegal entry provisions
become enforceable.

States that an unlawful immigrant lacks lawful presence if the unlawful immigrant was either:

a) paroled pursuant to a programmatic grant of parole, including under any parole program
not created under notice-and-comment rulemaking under which an unlawful immigrant
would be entitled to parole and that has been applied to more than 100 unlawful immigrants
during one calendar year; or

b) required to be detained under the federal Immigration and Nationality Act but was not
detained and instead was paroled into the United States.

Classifies a violation of illegal entry as a class 1 misdemeanor, except that a violation is a class
6 felony if the person has previously been convicted of illegal entry.

Stipulates that a person convicted of illegal entry is not eligible for probation, pardon,
commutation or suspension of sentence or release on any other basis until the person has served
a term of incarceration as determined by the court.

Order to Return to a Foreign Nation

Allows a court, at any time before a person is convicted of or adjudicated for an illegal entry
violation, to dismiss the charge pending against the person and issue an order to return to a
foreign nation.

Stipulates that an order to return to a foreign nation discharges the person and requires the
person to return to the foreign nation from which the person entered or attempted to enter the
United States or the person's nation of origin.

Allows an order to return to a foreign nation to be issued if:

a) the person agrees to the order;

b) the person has not previously been convicted of an illegal entry offense or previously
obtained a discharge under an order;

c) the person is not charged with another class 1 misdemeanor or any felony offense; and

d) before issuance of the order, the arresting law enforcement agency has collected all
identifying information of the person, including fingerprints and other applicable
photographic and biometric identifiers, and all relevant federal, state and local criminal
databases have been cross-referenced to determine if the person is a threat to national
security.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Requires a judge, on a person's conviction of an illegal entry offense, to enter an order that
requires the person to return to the foreign nation from which the person entered or attempted
to enter the United States or the person's nation of origin.

States that an order issued after an illegal entry conviction takes effect on completion of the
person's term of incarceration or imprisonment.

Requires an order to include an authorization that allows a state or local law enforcement
agency to transport the person to a port of entry or any other point of transfer into federal
custody.

States that a person commits refusal to comply with an order to return to a foreign nation if:

a) the person is charged with or convicted of an illegal entry offense;

b) anapplicable court has issued an order to return to the foreign nation from which the person
entered or attempted to enter the United States or the person's nation of origin; and

c) the person refuses to comply with the order.

Classifies a violation of refusal to comply with an order to return to a foreign nation as a class
4 felony.

Requires the Director of the Arizona Department of Corrections, Rehabilitation and Reentry
(ADCRR), notwithstanding any other law, to accept persons arrested for or convicted of an
illegal entry offense at any state facility that has available capacity, if the county or local law
enforcement agency does not have the capacity to incarcerate the person.

Enforcement of Illegal Entry

Prohibits the enforcement of provisions relating to illegal entry in any manner until any part
of Section 2 of S.B. 4, 88" Legislature, 4™ Called Session (2023) of the State of Texas, or any
other law of any other state similar thereto, has been in effect for a period of 60 consecutive
days at any time on or after the effective date of the Secure the Border Act.

Civil Immunity

Immunizes a state or local government entity, official, employee or contractor from civil
liability for damages arising from a cause of action under the laws of Arizona resulting from
action taken by the entity, official, employee or contractor to enforce laws related to illegal
entry or orders to return to a foreign nation during the course and scope of the office,
employment, or performance for or on behalf of Arizona or the local government.

States that immunity provisions do not affect a defense, immunity or jurisdictional bar
available to the state or a government official, or an official, employee or contractor of the state
or local government.

Public Benefits and Employment Eligibility

Prohibits, notwithstanding any other law and to the extent allowed by federal law, any natural
person who is not lawfully present in the United States from knowingly applying for a federal,
state or local public benefit by submitting a false document to any entity that administers the
benefits.
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22,

23.

24,

25.

26.

217.

28.

29.

30.

31.

32.

States that any natural person who violates the prohibition against submitting false public
benefits documents is guilty of a class 1 misdemeanor, except a that person who has committed
a previous offense is guilty of a class 6 felony.

States that persons who commit false document violations are not eligible for probation,
pardon, commutation or suspension of sentence or release on any other basis until they have
served a term of incarceration as determined by the court.

Requires an agency or political subdivision that administers public benefits, if a natural person
who applies for public benefits is not a citizen or national of the United States, to use the SAVE
Program maintained by the U.S. Citizenship and Immigration Services, or any designated
successor program, to verify the validity of the applicant's eligibility for benefits.

Stipulates that the requirement for public benefit administering agencies to utilize the SAVE
Program as outlined does not relieve a natural person of any requirement to submit
documentation that is required for any federal, state or local public benefit.

Prohibits any natural person who is not lawfully present in the United States from knowingly
submitting false information for documents to an employer to evade detection of employment
eligibility under the E-Verify program.

States that any natural person who violates the prohibition against submitting false
employment eligibility documents is guilty of a class 6 felony.

Sale of Lethal Fentanyl

Establishes that a person who is at least 18 years old commits the crime of sale of lethal
fentanyl, if the person knowingly commits transporting a narcotic drug for sale, and if both of
the following apply:

a) the person knows that the drug being sold contains fentanyl; and

b) the fentanyl causes the death of another person.

States that the penalty for sale of lethal fentanyl is a class 2 felony, except that the presumptive,
minimum and maximum sentences must be increased by five years.

Establishes an affirmative defense to a charge of sale of lethal fentanyl if the fentanyl and its
precursor chemicals were either manufactured in the United States or were lawfully imported
into the United States.

Right to Intervene

Provides the President of the Senate, the Speaker of the House of Representatives, the Minority
Leader of the Senate or the Minority Leader of the House of Representatives with the ability
to file a lawsuit or intervene in any action concerning the Secure the Border Act if the
individual seeks to defend the constitutionality, validity or enforceability of the Secure the
Border Act.

Stipulates that any settlement of a lawsuit challenging the Secure the Border Act cannot be
entered before service of a 21-day notice to the aforementioned entities, and that failure to
comply with this requirement invalidates the settlement and constitutes an act of nonfeasance
in public office.
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Miscellaneous
33. Defines alien as a person who is not a citizen or national of the United States as described in

34.
35.
36.
37.
38.
39.

40.

federal law.

Defines port of entry as a port of entry in the United States as defined in federal regulation.
Defines federal public benefit and state or local public benefit.

Designates this legislation as the Secure the Border Act.

Contains a severability clause.

Contains a statement of legislative findings.

Requires the Secretary of State to submit the proposition to the voters at the next general
election.

Becomes effective if approved by the voters and on proclamation of the Governor.

Amendments Adopted by Committee

1.

2.

Adopted the strike-everything amendment.

Stipulates that the requirement for public benefit administering agencies to utilize the SAVE
Program as outlined does not relieve a person of any requirement to submit documentation that
is required for any federal, state or local public benefit.

Establishes an affirmative defense to a charge of sale of lethal fentanyl if the fentanyl and its
precursor chemicals were either manufactured in the United States or were lawfully imported
into the United States.

Modifies criteria for establishing guilt for an offense involving sale of lethal fentanyl to state
that the fentanyl must have caused the death of another person, rather than have been a
substantial cause of the death of another person.

Allows the ADCRR to accept convicted and unconvicted persons charged with or convicted
of an illegal entry offense pursuant to an agreement with a county sheriff or local chief law
enforcement officer if the county or local law enforcement agency does not have the capacity
to incarcerate the person.

Requires an order to return to a foreign nation to include an authorization that allows a state or
local law enforcement agency to transport a person to a port of entry, rather than state the
manner of the transportation.

Modifies the criteria used to determine when provisions relating to illegal entry may become
enforceable.

Makes technical and conforming changes.
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Amendments Adopted by Committee of the Whole

1.

Specifies that being a DACA recipient is not an affirmative defense to illegal entry if the
program is cancelled or a federal court has issued a final order determining that the program is
unlawful, and any appeals of the final order have been exhausted.

States that an alien lacks lawful presence if the alien was either:

a) paroled pursuant to a programmatic grant of parole, including under any parole program
not created under notice-and-comment rulemaking under which an alien would be entitled
to parole and that has been applied to more than 100 aliens during one calendar year; or

b) required to be detained under the Immigration and Nationality Act but was not detained
and instead was paroled into the United States.

Removes the overturning or abrogation of S.B. 1070 as a possible enforceability trigger for the
illegal entry provisions of the Secure the Border Act.

Specifies that any other state law similar to Texas' S.B. 4 being in effect for 60 consecutive
days may also trigger the enforceability of illegal entry provisions of the Secure the Border
Act.

Requires a person who is convicted of illegal entry to serve a term of incarceration as
determined by the court, rather than serve at least 30 days of incarceration.

Requires, rather than allows, the ADCRR to accept persons who are convicted, or arrested, for
illegal entry offenses, and specifies that such persons can be held at any state facility that has
available capacity.

Reduces the penalty for a first offense of evading E-Verify requirements from a class 6 felony
to a class 1 misdemeanor, and adds that anyone who commits a violation is not eligible for
probation, pardon, commutation or suspension of sentence or release on any basis until the
person has served the term of incarceration imposed by the court.

Specifies that an order to return to a foreign nation may include an authorization that allows
law enforcement to transport a person to any point of transfer into federal custody.

Removes the requirement that an order to return to a foreign nation include the name of the
law enforcement officer or state agency that is responsible for monitoring compliance with the
order.

10. Modifies provisions relating to the right to legal intervention.

11. Updates the legislative statement of findings.

Amendments Adopted by Additional Committee of the Whole

1.

2.

Removes language providing for an affirmative defense for DACA recipients entirely,
including exceptions to the affirmative defense.

Prohibits a person from being arrested for an illegal entry offense without probable cause.



FACT SHEET — Amended
H.C.R. 2060
Page 8

3. Outlines criteria for determining how probable cause is established for illegal entry offenses.

4. Specifies that an order to return to a foreign nation can require a person to return to the nation
from which the person entered the United States, or the person's nation of origin.

5. Makes technical and conforming changes.
Senate Action
MAPS 5/8/24 DPA/SE  4-3-0

Prepared by Senate Research
May 22, 2024
ZDlcs
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DECLARATION OF VIRIDIANA HERNANDEZ

I, Viridiana Hernandez, declare under penalty of perjury and as permitted

by Arizona Rule of Civil Procedure 80(c) as follows:

l.

Poder In Action, Inc. is a 501(c)(3) nonprofit organization based in
Phoenix, Arizona. Poder In Action is a grassroots organization that builds
the power of people of color and working-class communities to disrupt and
dismantle systems of oppression and determine a liberated future in
Arizona by developing organizers, civic advocacy, and movement building.

. The staff and membership of our organization is majority Latine, many of

whom are from families with mixed legal statuses and/or are immigrants
themselves.

The staff and members of Poder In Action have been closely monitoring the
progression of House Concurrent Resolution (“HCR”) 2060 during the
2024 Arizona legislative session. As many of us have been directly
negatively impacted by the passage of Senate Bill 1070 in 2010, we have
been watching HCR 2060 with deep concern.

Poder In Action’s work largely focuses on increasing equity for residents
across Maricopa County who have been disproportionately impacted by
police violence, racial profiling, and the historic failure of Valley cities to
equitably invest in Black, immigrant, and low income neighborhoods. HCR
2060 would provide more incentives and tools for law enforcement
agencies across Maricopa County to racially profile residents, exposing
them to an increased potential for police violence and family separation,
whether through incarceration or deportation. HCR 2060 would thus
significantly harm Poder In Action’s organizational mission.

The Maricopa County Sheriff’s Office has been under a consent decree
with the Department of Justice after years of racially profiling Latine
residents. The Phoenix Police Department has been under investigation by
the Department of Justice for nearly three years for multiple potential civil
rights violations, including excessive use of force and discriminatory
policing. HCR 2060 will — if it goes into effect — only embolden these law
enforcement agencies to engage in behavior that violates the civil rights of
people living, working, and traveling in Arizona.

Impact to Poder’s community outreach work and resource line

6.

If HCR 2060 were to be implemented, Poder In Action would need to
significantly increase the amount of resources we currently allocate to

1
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community outreach, particularly in ensuring community members know
their rights when interacting with law enforcement. We currently host a
monthly community outreach event, where we have to account for several
logistics. Since the beginning of discussion of HCR 2060, these events have
doubled in size, logistics and requests. We are planning to host more events,
more frequently, which was an unexpected budget allocation.

. We currently have one staff member dedicated to answering crisis calls

from community members. These calls include, but are not limited to,
supporting community members after experiences of police violence or
discrimination, supporting in accessing health, housing, and legal resources,
and helping to find loved ones who are incarcerated or held in an ICE
detention center. If HCR 20260 were implemented, we expect the need to
hire an additional staff member to handle the increased volume of calls we
will receive related to discrimination by law enforcement, the negative
impacts on household stability if a family is separated, and the need to find
loved ones who have been taken.

. HCR 2060 would also negatively impact the staff and membership of Poder

In Action who are people of color, particularly Latine. The majority of our
staff and members would be at heightened risk of racial profiling, violence,
and interrogation at the hands of law enforcement. If arrested, our staff and
community members that qualify for Deferred Action for Childhood
Arrivals (DACA) could be jailed for days or weeks until they are given the
opportunity to provide an affirmative defense in court. The stability of the
neighborhoods our members live in would be in peril as families are
separated through incarceration and deportation, and people leave the state
out of fear.

I declare under penalty of perjury that the foregoing is true and correct.
6
Executed this day of June 2024.

DocuSigned by:

Ui frumandes

602C05D2CF52493...

Viridian Hernandez
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DECLARATION OF REKHA NAIR, ESQ.

I, Rekha Nair, declare under penalty of perjury and as permitted by Arizona

Rule of Civil Procedure 80(c) as follows:

1.

| am the Executive Director of the Phoenix Legal Action Network (PLAN).
PLAN is a 501(c)(3) tax-exempt Arizona nonprofit organization founded in
2017. Our business mailing address is PO Box 33364, Phoenix, AZ 85067.

PLAN works in solidarity with our local immigrant community to reimagine
justice in Arizona. Our primary focus is legal support. We provide free
immigration legal services to low income, non-detained immigrants facing
deportation in Maricopa County and/or with cases before the Phoenix
Immigration Court.

| am not only the Executive Director of PLAN, but also a practicing attorney
licensed in the states of Arizona (active) and California (inactive). | have
been licensed to practice law since 2013.

| am an active member of the American Immigration Lawyers Association.
Since January 2018, immigration law has been the primary focus of my legal
practice, first at the Florence Immigrant & Refugee Rights Project (FIRRP)
and now at PLAN. Prior to January 2018, | worked at the Federal Public
Defenders (FPD) Office for the District of Arizona. Before the FPD’s office,
from September 2014-September 2016, | also exclusively practiced
immigration law at FIRRP.

| have represented over a hundred noncitizens in removal proceedings before
the Executive Office for Immigration Review (EOIR) or with applications
and petitions for immigration benefits filed with U.S. Citizenship &
Immigration Services (USCIS). In addition, | have supported hundreds of
noncitizens with pro se assistance and/or limited scope assistance through
the Department of Justice’s Legal Orientation Program and/or through
community legal clinics.

A core piece of my practice is informing immigrants about the immigration
consequences and risks of any arrest, conviction, and/or run in with law
enforcement. This includes providing pre-conviction advice to clients and/or
their public defender about the immigration consequences of any conviction
and post-conviction legal representation to minimize the impact of any
criminal conviction on their current immigration status and/or application for
immigration relief.
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7. During my nearly ten years of practice, | have supported dozens of
Immigrants either maintain or obtain immigration status despite their
criminal arrest and convictions. However, this work often requires years in
removal proceedings, years of appeals, and/or years of processing time with
USCIS due, in part, to the regularly shifting legal landscape on what
constitutes an offense that affects a non-citizen’s immigration status.

8. House Concurrent Resolution (HCR) 2060, passed by the Legislature, will —
If it goes into effect — not only impose more criminal penalties on immigrants
in Arizona, but also substantially interfere with and harm PLAN’s ability to
accomplish our mission of providing free immigration legal services to low
income, non-detained immigrants facing deportation and actualize our vision
of making Arizona a place where immigrants are safe, welcome, and valued.
That is because HCR 2060 will create significant confusion for immigration
lawyers like me about the rights and legal remedies available to immigrants
as numerous provisions contradict or undermine federal immigration law and
make Arizona an inhospitable place for our immigrant community.

9. HCR 2060 will not only affect recently arriving immigrants, but also
immigrants with a long history in our community. PLAN works with both
communities.

Impact on PLAN’s Work with Recently Arrived Immigrants

10. In my experience, recently arriving immigrants who enter the United States
unlawfully through the southern border are predominantly released by U.S.
Border Patrol or Immigration & Customs Enforcement (ICE) with one of
four different types of status and paperwork:

- Form 1-94 and/or Interim Notice of Authorizing Parole

- Form I-220A, Order of Release on Own Recognizance

- Form 1-220B, Order of Supervision

- On payment of bond set either by ICE or the Immigration Judge

11. After release, these immigrants generally have ongoing immigration court
proceedings, many also have periodic check-ins with ICE, and some even
have ankle monitors and/or other forms of electronic surveillance. PLAN
represents several recently arrived asylum seekers in immigration court
proceedings before the Phoenix Immigration Court and/or before U.S.
Citizenship & Immigration Services (USCIS).

12.HCR 2060 would put all of these clients at risk of arrest, conviction,
incarceration, and return to Mexico in the United States. See § 13-
4295.01(A).
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13.

14.

15.

16.

17.

For example, HCR 2060 states that a grant of “lawful presence” from the
federal government serves as an affirmative defense to prosecution but
defines lawful presence very narrowly. See § 13-4295.01(B)(1). It does not
include immigrants who receive a Form 1-220A order of release on own
recognizance, a Form 1-220B order of supervision, or those released on bond.
See id.

Immigrants released on parole remain at risk too. Section 13-4295.01(E)
restricts the types of parole which qualify as lawful presence and further
states that despite any grant of parole from the federal government, a non-
citizen continues to lack lawful presence for the purposes of the statute if the
non-citizen is “required to be detained under the Immigrant & Nationality
Act but was not detained and instead was paroled into the United States.” §
13-4295.01(E)(2). Non-citizens apprehended within one hundred miles of
the border and within fourteen days of unlawful entry are subject to expedited
removal. 87 Fed. Reg. 16022 (Mar. 21, 2022). The INA provides that
immigrants in expedited removal, “shall be detained for further consideration
of the application for asylum,” and can only be released pursuant to a grant
of parole from ICE. See INA § 235(b)(1)(B)(ii); accord Matter of M-S, 27
I&N Dec. 509, 510 (A.G. 2019).

In short, most recently arrived immigrants, despite possessing federal
immigration paperwork that permits them to remain in the United States,
would still be subject to prosecution and an order of return under HCR2060.
Prosecution of recently arriving immigrants under 8§ 13-4295.01 of HCR
2060 would have several negative consequences for them and for PLAN.

Section 13-4295.03 raises the most significant concerns because it requires
state criminal court judges to issue an order of return to Mexico if the person
illegally entered the United States. 8 13-4295.03(C). It is a mandatory
provision, “the judge shall enter an order,” and provides no exceptions. Id. It
also authorizes state or law enforcement to effectuate this order of return by
transporting the non-citizen to a border port-of-entry. 8 13-4295.03(D). Thus,
HCR2060 gives the state of Arizona authority to expel a non-citizen back to
Mexico if the non-citizen unlawfully entered the country even when the non-
citizen is currently in removal proceedings or when they have a pending or
colorable claim to immigration status.

Most of PLAN’s clients, if subject to prosecution under this law, would not
have an affirmative defense of lawful presence despite having pending
claims for immigration status as immigration processing delays mean many
are left without status for years. Thus, the inevitable result would a
conviction, incarceration, and an order of return to Mexico. See 88 13-
4295.01, 13-4295.03. If they comply with the order of return, they would not
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be physically able to appear for future immigration court hearings and would
receive removal orders in absentia and lose their chance to apply for
immigration status. See Matter of Sanchez-Herbert, 26 1&N Dec. 43 (BIA
2012) (explaining that the immigration court retains jurisdiction to hold an
in absentia hearing and should issue a removal order where proper notice of
the hearing and removability are established).

18. Unlike some immigration remedies that can be requested by a non-citizen
outside of the United States, like a U visa or a family-based or employment-
based application, some forms of relief like asylum, the T visa for survivors
of trafficking, and Special Immigrant Juvenile Status (SI1JS) for children who
have been abused, abandoned, or neglected can only be requested inside of
the United States. See INA § 208(a)(1) (defining those eligible to seek
asylum as any non-citizen “who is physically present in the United States or
who arrives in the United States (whether or not at a designated port of arrival
.07 INA 8§ 101(a)(13)(T) (1) (1) (requiring survivors of trafficking to be
“physically presented in the United States” to obtain a T visa); INA §
101(a)(13)(J) (stating that SIJS requires “an immigrant who is present in the
United States™). Thus, if the state of Arizona sends immigrants back to
Mexico, many will lose their opportunity to obtain asylum, a T visa, SIJS, or
other forms of relief.

19. Departing the United States may also trigger certain additional grounds of
inadmissibility, such as the unlawful presence bars in INA § 212(a)(9)(B),
that could affect their eligibility for immigration relief.

20.The potential far-reaching impacts of HCR2060 would interfere with and
harm PLAN’s organizational mission because PLAN would lose the
opportunity to work with many of its clients and to advance their claims here
in the community. It may require PLAN to expend more resources to
overcome new grounds of inadmissibility based on the conviction and/or
order of return.

21.To avoid these outcomes, the immigrants we serve will have two options,
both of which expose them to additional criminal penalties and potential
immigration consequences as well. First, they could refuse to comply with
the order of return, but they would then face class 4 felony criminal charges.
See § 13-4295.02. Or they could choose to accept the order of return and
thereafter attempt to re-enter the United States to attend their immigration
court hearing. In the best-case scenario, DHS would agree to parole them in
to attend their hearings, but DHS may not be inclined to exercise their parole
power under these circumstances or, because of backlogs at the border, they
may not be able to obtain parole from DHS in a timely manner. Thus they
may feel compelled to unlawfully re-enter to the United States to attend their
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court hearing and pursue federal immigration relief for which they qualify,
once again opening themselves up to prosecution under § 13-4295.01, this
time felony prosecution as repeat offenders, § 13-4295.01(D), and another
order of return.

22.Essentially, immigrants eager to vindicate their rights under federal

immigration law could end up in an endless loop of entries and prosecutions
in the hope that somehow, in between prosecution, they can gain the status
necessary to finally have a viable affirmative defense. 8 13-4295.01(B)(1).

23. This type of endless loop would not only interrupt and jeopardize the path to

legal status for many non-citizens, but also drain PLAN’s resources. For
example, if any person finds themselves unable to re-enter the United States
in time for a court hearing, but enters thereafter, PLAN may need to file
additional motions, like a motion to reopen, to preserve their opportunity to
obtain immigration status in the United States.

24. Moreover, PLAN’s services are currently limited to non-detained

immigrants. Our retainer agreement provides that if our clients are detained
or incarcerated, we can withdraw. In Arizona, individuals in the custody of
the Department of Corrections often must continue with their removal
proceedings while in custody. There is no organization in Arizona currently
providing free legal services to this population. Thus, PLAN would have to
terminate representation in cases in which it has invested time and resources
and our clients, who are low income and generally cannot afford private
counsel, would likely find themselves proceeding pro se.

Impact on PLAN’s Work with Long Time Undocumented Immigrants
25. PLAN also works with undocumented immigrants who have lived in our community

for decades. Almost half of the immigrants we served in 2023 had been residing in
the United States for more than ten years. HCR 2060 and the racial profiling it will
inevitably bring will impact them in many ways too.

26.Over my career, | have represented and/or consulted with several immigrants racially

profiled by law enforcement during traffic stops for the purposes of civil
immigration enforcement. Local law enforcement regularly prolong traffic stops for
ICE to arrive and/or turns individuals over to ICE after a traffic stop. Most
notoriously, the Maricopa County Sheriff’s Office under Sheriff Arpaio regularly
engaged in this practice.

27.Moreover, in 2018, I requested and obtained data from the Arizona Department of

Safety (DPS) through a Freedom of Information Act requests for all stops from April
2018-July 2018 where Maricopa County where DPS contacted ICE. The data
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showed that DPS regularly unlawfully prolonged traffic stops for immigration status
checks.

28. HCR 2060 will likely further embolden local law enforcement to unlawfully prolong
traffic stops for immigration investigations. While law enforcement may, in the end,
discover that that the immigrant entered Arizona from Mexico before HCR2060
became enforceable, see 8 13-4295.01(D), or beyond the one-year statute of
limitations for first-time offenders or the seven-year statute of limitations for
repeated offenders, see A.R.S. § 13-107, they will have already contacted ICE.

29. This will lead to an increased number of our undocumented community members
being put on the road to deportation and placement in immigration removal
proceedings. This would result in increased demand for PLAN's legal services and
strain PLAN's already limited staff and resources.

30. Finally, PLAN represents both individuals currently in removal proceedings and
those seeking immigration status affirmatively with USCIS. Our affirmative work
with USCIS predominantly consists of longtime undocumented individuals eligible
for a U visa as survivors of crime who cooperated with law enforcement and non-
citizens eligible for VAWA as survivors of domestic violence perpetrated by certain
U.S. citizen or lawful permanent resident family members.

31. Even when immigrants have pending U visa and VAWA applications, they do not
receive lawful presence in the United States but remain undocumented often for
years until their applications are approved. If, as expected, HCR2060 results in racial
profiling and prolongation of traffic stops for immigration enforcement, more of
these PLAN clients will also be placed in immigration court proceedings. This will
require PLAN to expend more resources to provide additional representation in
Immigration court to stop their deportation and allow them the benefit of their
affirmative claims for immigration relief. Because our resources are finite and we
will need to expend more resources on each client, this will result in a reduction in
the number of people PLAN can serve in our community.

| declare under penalty of perjury that the foregoing is true and correct.

Executed this 5" day of June 2024. /\z@ @

Rekha Nair
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DECLARATION OF LAURA ST. JOHN, ESQ.

I, Laura St. John, declare under penalty of perjury and as permitted by

Arizona Rule of Civil Procedure 80(c) as follows:

1.

I am the Legal Director of the Florence Immigrant & Refugee Rights Project
(FIRRP). FIRRP is a 501(c)(3) tax-exempt Arizona nonprofit organization.
Our business mailing address is PO Box 86299, Tucson, AZ 85754.

Founded in 1989, FIRRP is dedicated to providing free legal and social
services to the thousands of detained adults and children facing immigration
removal proceedings in Arizona on any given day. As the only 501(c)(3)
nonprofit organization in Arizona dedicated to providing free legal services
to people in immigration detention, our vision is to ensure that all immigrants
facing removal have access to counsel, understand their rights under the law,
and are treated fairly and humanely.

I have practiced as an immigration attorney in Arizona with FIRRP for over
thirteen years. At FIRRP, I have worked as a Staff Attorney, Managing
Attorney, and Legal Director, providing free legal services to people who are
facing removal. My practice has largely involved representing adults facing
removal before the Immigration Courts in Florence and Eloy, though I have
also represented individuals on non-detained dockets in Phoenix and Tucson.
I also represent individuals in applications to the United States Citizenship
and Immigration Service (USCIS), appeals before the Board of Immigration
Appeals (BIA), petitions for review to the Ninth Circuit Court of Appeals,
and a variety of cases in the District Court of Arizona. I have served in my
current position as Legal Director at FIRRP since December 2015.

During my time at FIRRP, I have personally provided free legal services,
both direct representation and pro se support, to more than a thousand
individuals facing removal in Arizona. Additionally, as Managing Attorney
and Legal Director, I have supervised attorneys, accredited representatives,
legal assistants, and social workers who have provided free legal services,
both through direct representation and pro se support, to thousands more
individuals facing removal in Arizona.

. To achieve our mission of providing free legal and social services to detained

adults and unaccompanied children' facing removal proceedings, FIRRP

' Under U.S. law, unaccompanied immigrant children are children under 18, who have no
lawful immigration status, and who do not have a parent or legal guardian in the U.S. or do
not have a parent or legal guardian in the U.S. available to provide care and physical
custody. 6 U.S.C. § 279(g)(2). The unaccompanied immigrant children we serve are

1
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provides regular group legal orientations, or Know Your Rights
presentations, and individualized legal orientations for all people who are
facing possible deportation while detained in Immigration and Customs
Enforcement (ICE) or, in the case of unaccompanied immigrant children,
with Health and Human Services’ (HHS) Office of Refugee Resettlement
(ORR) custody. We traditionally rely on immigration court docket
information, detention information provided by U.S. government
stakeholders, and individual requests for legal visits to identify individuals
in custody who are newly detained and/or have an upcoming immigration
court hearing in our effort to ensure we are meeting with all detained
individuals facing potential deportation. FIRRP’s group orientations educate
detained immigrants about their legal rights and the immigration court
process, as well as explain potential defenses to deportation and how to seek
release from custody while in removal proceedings for those who are
eligible. We seek to empower people through these legal orientations to make
informed decisions about their cases. Additionally, FIRRP’s individual
orientations help identify individuals whose cases may be able to benefit
from pro bono representation, or for limited scope representation, which is
allowed under Immigration Court rules.

6. In addition to legal orientations, FIRRP staff routinely represent individuals
pro bono in removal proceedings before the Immigration Court, USCIS, and
BIA. Generally, to be eligible to represent individuals before federal
immigration agencies — the Immigration Court, USCIS, or BIA — attorneys
must be members in good standing of the bar of the highest court of any state,
possession, territory, or Commonwealth of the United States, or the District
of Columbia. As such, FIRRP employs many attorneys who are admitted to
practice law and who are members in good standing with bars other than the
State Bar of Arizona.

7. FIRRP also provides representation to a significant number of individuals
who are no longer detained by ICE or ORR, but who are released to the
community in Arizona. This includes, but is not limited to, cases involving
unaccompanied children who are released to sponsors in the Phoenix or
Tucson areas and adult clients for whom FIRRP is appointed as counsel
because the Immigration Court has found that the individual is incompetent
to represent themselves in removal proceedings as a result of a serious mental
health condition.? Release to the community can occur through a variety of

apprehended by U.S. immigration officials, placed in the physical custody and care of the
U.S. Department of Human Services’ Office of Refugee Resettlement, and subject to
removal proceedings before Immigration Courts. See 8 U.S.C. §§ 1232(c)(2), (a)(d).

2 Representation in these cases occurs pursuant to both the National Qualified
Representative Program and court order in Franco-Gonzalez v. Holder. Franco-Gonzalez
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mechanisms, including through a grant of parole by ICE or the Immigration
Judge or upon payment of bond.

8. FIRRP is also known nationally for its creation of quality pro se materials,
including legal resource guides on removal proceedings and forms of relief,
that are designed to assist individuals who are facing removal proceedings
without counsel navigate this complex system. These materials are publicly
available on FIRRP’s website and our guides are distributed in detention
centers and jails nationwide.

9. House Concurrent Resolution (HCR) 2060, passed by the Legislature, will —
if it goes into effect — fundamentally and seriously interfere with FIRRP’s
ability to accomplish our mission of providing free legal and social services
to people who are detained and facing removal from the United States.

10. First, by folding authority to remove (i.e., deport people) into certain criminal
court proceedings, HCR 2060 will create significant confusion for
immigration lawyers like those who work at FIRRP about the rights and legal
remedies available to immigrants at any given time. This is particularly true
because numerous provisions of HCR 2060 fundamentally controvert federal
immigration law, and the legal remedies potentially available to non-citizens
to avoid deportation will change based on the venue of the proceedings —
state or federal court. Specifically, HCR 2060 includes only a very narrow
list of affirmative defenses to the criminal charges and removal provisions,
but these affirmative defenses in the state system do not account for the
numerous potential forms of relief that may be available to individuals in
federal immigration removal proceedings. For example, while it is an
affirmative defense to the illegal entry provisions of HCR 2060 to have been
granted asylum, there is no defense that allows one to apply for asylum (or
withholding of removal or protection under the United Nations Convention
Against Torture) to avoid removal as would be the case in federal
immigration court. This will both create confusion and result in people being
wrongfully and illegally returned or refouled to countries where they face
harm in violation of U.S. international treaty obligations.

11.Second, by removing people from the normal, federal system and instead
placing them into a secondary, shadow deportation system in state court,
FIRRP would no longer be able to rely on the systems, relationships, and
structures we have established over decades to identify and engage with
people who are detained and facing removal in the federal immigration

v. Holder, No. CV 10-02211, 2013 WL 8115423, at *1 (C.D. Cal. Apr. 23, 2013) (Order
Granting Preliminary Injunction); Franco-Gonzalez v. Holder, No. CV 10-0221, 2014 WL
5475097 (C.D. Cal. Oct. 29, 2014) (Implementation Order).
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systems. FIRRP would instead be faced with a choice to either undermine
our mission by electing not to serve people in this secondary system in state
court, or to significantly expand our use of resources to attempt to reach
people throughout Arizona in state courts and jails where we have not
traditionally had or needed access.

12. Third, by creating this alternative part-criminal and part-deportation process

in state courts, HCR 2060 will impose massive new burdens on immigration
lawyers, like many at FIRRP, who are admitted to practice federally before
the immigration court, but not before Arizona state courts. Specifically, many
immigration attorneys, including many at FIRRP, will simply not be able to
represent individuals in these state court proceedings because of the different
licensure requirements.

13. Finally, because provisions of HCR 2060 purport to create an alternative

definition of who “lacks lawful presence” in the U.S. to include some people
who were lawfully granted parole into the U.S. by federal immigration
authorities, HCR 2060 will interfere with FIRRP’s ability to provide accurate
guidance to our clients regarding if their release from custody will or will not
protect them from potential arrest, prosecution, and removal under this
secondary, state court removal process. This could well lead to the potential
targeting of our released clients as well as clients who we encounter in ICE
custody and help secure release under federal law, but who remain vulnerable
to prosecution and removal under the non-compatible state scheme.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 6t day of June 2024.

DocuSigned by:

9469D708C24A451...

Laura St. John
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