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Pursuant to Federal Rule of Civil Procedure 65, Plaintiffs Valle del Sol, et al.
(“Plaintiffs”) hereby move for a preliminary injunction enjoining all Defendants from
enforcing § 2(B) of Arizona Senate Bill 1070 (“SB 1070), and from enforcing A.R.S. §
13-2929, as enacted by § 5 of SB 1070.

INTRODUCTION

In Arizona v. United States, the Supreme Court addressed the preemption claims
that the United States brought against four sections of S.B. 1070—§§ 3, 5(C), 6, and
2(B)—in this Court. No. 11-182,  U.S.  (June 25, 2012) (slip op. available at
http://www.supremecourt.gov/opinions/11pdf/11-182b5el.pdf). The Supreme Court
affirmed this Court’s injunction against §§ 3, 5(C), and 6. On the fourth provision—§
2(B)—the Supreme Court found that an injunction was not appropriate based on the record
before it, but explicitly preserved the possibility that § 2(B) could be enjoined in another
action, and identified clear boundaries that § 2(B) may not lawfully cross.

Plaintiffs brought many of the same preemption claims as the United States,
including the claims that have invalidated §§ 3, 5(C), and 6. But this action involves
additional claims, evidence, and irreparable injuries beyond what the Supreme Court had
before it in Arizona. In light of those claims, evidence, and injuries and the Supreme
Court’s guidance in Arizona, Plaintiffs bring this Motion for Preliminary Injunction, which
presents three issues:

First, Plaintiffs seek a preliminary injunction against § 2(B) of S.B. 1070 on
preemption and Fourth Amendment grounds. The Supreme Court stated that if police
extend detentions for status verification or other immigration purposes under § 2(B), that
will “raise constitutional concerns . . . [a]nd . . . disrupt the federal framework.” Arizona,
slip op. at 2. The Court declined to “assume” that § 2(B) would be implemented in such a
manner based on the record before it. Id. at 24. Plaintiffs here submit additional evidence
demonstrating that § 2(B) will be implemented in precisely the manner that the Supreme

Court deemed unconstitutional thereby irreparably harming any individuals subject to
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illegal detentions. Given this new evidence, Plaintiffs can establish a likelihood of success
or serious questions going to the merits of these claims. Therefore, § 2(B) can and should
be preliminarily enjoined—at least until the Arizona Supreme Court definitively interprets
the provision in a way that forecloses unconstitutional implementation, which it could do
on certification from this Court.

Second, Plaintiffs seek a preliminary injunction against § 2(B) of S.B. 1070 based
on their Equal Protection Clause claim. Plaintiffs are likely to succeed in demonstrating
that § 2(B) violates the Equal Protection Clause because racial or national origin
discrimination was a motivating factor in its enactment. Even though merits discovery has
been stayed in this case, there is already substantial evidence in each of the categories
enumerated in Village of Arlington Heights v. Metropolitan Housing Development
Corporation, 429 U.S. 252 (1977), which is probative of discriminatory intent. And while
the evidence on this motion supports a finding of discriminatory intent, at this stage this
Court need only find a likelihood of success or serious questions going to the merits of this
claim.

Third, Plaintiffs seek a preliminary injunction against A.R.S. § 13-2929 on
preemption grounds. The Supreme Court’s analysis of §§ 3 and 5(C) further clarifies that
§ 13-2929, the state harboring crime created by § 5 of S.B. 1070, is both field and conflict
preempted. Plaintiffs did not specifically seek a preliminary injunction against this portion
of § 5 in their initial motion for a preliminary injunction, and the Court has not addressed
field or conflict preemption challenges to this provision in either this case or in the U.S.
case (No. 2:10cv1413). Given the unanimous disapproval of similar harboring laws by
other federal courts and the Supreme Court’s recent decision, Plaintiffs are likely to
succeed in showing that § 13-2929 is preempted.

The requested injunction would protect the individual Plaintiffs and members of
Plaintiff organizations from irreparable harm, including the harms of unlawful detention

and arrest under § 2(B) and § 13-2929; prosecution under § 13-2929; and the stigma
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imposed by the racial and national origin discrimination underlying § 2(B). These harms
to individuals and organizations were not before the Supreme Court in Arizona. The
public interest will likewise be served by the suspension of provisions that threaten
fundamental constitutional rights, disrupt the nation’s ability to speak with one voice on
immigration matters, and embody racial and national origin animus. Accordingly,
Plaintiffs respectfully request that the Court grant the preliminary injunction they seek. As
to § 2(B), as discussed below, Plaintiffs alternatively request that the Court grant
Plaintiffs’ request for certification of questions concerning § 2 to the Arizona Supreme
Court and preliminarily enjoin § 2(B) pending the results of such certification.
ARGUMENT

Ordinarily, “[a] plaintiff seeking a preliminary injunction must establish that he is
likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of
preliminary relief, that the balance of equities tips in his favor, and that an injunction is in
the public interest.” Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).
Where “the balance of hardships tips sharply in the plaintiff’s favor,” the plaintiff need
only “demonstrate[] . . . that serious questions going to the merits were raised” to justify
an injunction. Alliance of the Wild Rockies v. Cottrell, 632 F.3d 1127, 1134-35 (9th Cir.
2011). Plaintiffs are entitled to a preliminary injunction under either standard.

I. Plaintiffs Are Likely To Succeed on the Merits
A. Plaintiffs Are Likely to Prove That § 2(B) Is Preempted by Federal Law
and Violates the Fourth Amendment

In Arizona, although the Supreme Court reversed the Ninth Circuit’s ruling on §
2(B), the Supreme Court did not hold that § 2(B) is constitutional; indeed, the Court
explicitly preserved the possibility that § 2(B) could be enjoined in another action.
Arizona, slip op. at 24. And the Supreme Court outlined the showing that would be
sufficient to hold § 2(B) preempted by federal law:

Detaining individuals solely to verify their immigration status would raise
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constitutional concerns. See, e.g., Arizona v. Johnson, 555 U.S. 323, 333

(2009); Illinois v. Caballes, 543 U.S. 405, 407 (2005) (“A seizure that is

justified solely by the interest in issuing a warning ticket to the driver can

become unlawful if it is prolonged beyond the time reasonably required to

complete that mission”). And it would disrupt the federal framework to put

state officers in the position of holding aliens in custody for possible

unlawful presence without federal direction and supervision. Cf. Part IV-C,

supra (concluding that Arizona may not authorize warrantless arrests on the

basis of removability). The program put in place by Congress does not

allow state or local officers to adopt this enforcement mechanism.

Id. at 22.

Thus, if § 2(B) allows detention for immigration status verification, it is preempted
by federal law and raises other constitutional concerns. And this Court has previously
found in this case that both the first and second sentences of § 2(B) would, on their face,
cause such detention, based on their plain language and the evidence in the record
regarding the length of immigration status checks. Doc #447 at 35-38.

Without addressing that finding, however, the Supreme Court indicated that “§ 2(B)
could be read to avoid these concerns,” because “state courts may conclude that, unless the
person continues to be suspected of some crime for which he may be detained by state
officers, it would not be reasonable to prolong [a] stop,” Arizona, slip op. at 22, and one
could also read the second sentence of § 2(B) “as an instruction to initiate a status check
every time someone is arrested, or in some subset of those cases, rather than as a command
to hold the person until the check is complete no matter the circumstances.” Id. at 23. In
sum, on the record before the Court, “[t]here [was] a basic uncertainty about what the law
means and how it can be enforced.” Id. at 24.

In this action, and on this record, however, there is not a “basic uncertainty”

regarding the implementation of § 2(B). Plaintiffs present evidence establishing that
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multiple law enforcement agencies in the state intend to enforce § 2(B) in a way that
crosses the line the Supreme Court drew. Thus, this Court need not “assume” based on the
statutory language that § 2(B) will extend stops and detentions. Instead, evidence not in
the record in Arizona shows that § 2(B) will extend detentions and Plaintiffs are,
accordingly, substantially likely to prevail on their claims that § 2(B) is preempted and
that it violates the Fourth Amendment.

Because Plaintiffs also meet the remaining elements of the preliminary injunction
standard, see infra Part 11, Plaintiffs are entitled to a preliminary injunction against § 2(B).
At a minimum, this Court should obtain a definitive interpretation of § 2(B) as to the
detention issue by certifying relevant questions to the Arizona Supreme Court, and issue a
preliminary injunction to maintain the status quo pending the Arizona Supreme Court’s
response.

1. Arizona Law Enforcement Agencies Will Extend Detentions Under §
2(B)

The evidence establishes that, notwithstanding the Supreme Court’s ruling, Arizona
law enforcement will interpret § 2(B) as requiring them to extend stops and other
detentions beyond when they would ordinarily conclude, solely for immigration-related
purposes. As an initial matter, while the Supreme Court held that the language of § 2(B)
could conceivably be interpreted not to require extended detentions, interpreting § 2(B) to
mandate detention is the most natural reading of the statute. Indeed, that is how Arizona
agencies have continued to interpret § 2(B). Nothing in the state’s newly reissued training
materials on S.B. 1070 indicates that § 2(B) cannot be used to extend detentions solely for
immigration purposes, nor do these materials set any limit on the length of time an
individual can be held pending the results of immigration verification requests. See Br. for
Pls., United States v. Arizona, No. 10-1413 (Doc. 64-5, Ex. 35) (transcript of AZ POST
training video); Melissa Keaney Decl. (authenticating June 25, 2012 supplemental AZ

POST training) (Ex. A). Moreover, in the short amount of time since the Supreme Court
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ruled, multiple Arizona law enforcement officials have publicly stated that implementation
of § 2(B) will in fact cause officers to detain individuals for immigration status verification
when they would not otherwise have been detained.'

In a declaration submitted with this motion, Tucson Police Chief Roberto
Villasefior explains some of the problems posed by § 2(B) in detail, including the way that
police operating under § 2(B) will extend detention solely for immigration purposes.
Villasefior Decl. 9 4-9 (Ex. D). In particular, Chief Villasefior outlines two common
scenarios in which § 2(B) will extend detentions. Id. 99 8-10. First, the Tucson Police
Department currently makes approximately 36,000 “cite in lieu of detention” arrests per
year. Id. 4 8. The Chief states that “[u]nder Section 2(B) if we cannot get immediate
confirmation from federal officials of the immigration status of these suspects, we will
have to extend their detentions in the field until we get a status determination from federal
officials, or book them into jail to await these results. /d. Either situation will result in
extended detention of thousands of individuals—even if it is for brief periods of time.” Id.
99.

Second, Chief Villasefior expects that “status checks under Section 2(B) will
operate the following way, both in my department and in other departments: once we make
the request mandated under Section 2(B), we will wait to hear back from federal
immigration officials before releasing the person.” /d. § 10. That too will extend
detentions, especially in light of the fact that the private cause of action authorized in §
2(H) will put “Arizona law enforcement officers . . . under intense pressure to enforce the
provisions of SB 1070,” undermining the effectiveness of protections that putatively
safeguard constitutional rights. 1d. 99 6-7.

Other Arizona law enforcement officials have also indicated that § 2(B) will extend

' Indeed, both this Court, United States v. Arizona, 703 F. Supp. 2d 980, 993-98 (D. Ariz.
2010), and the Ninth Circuit, United States v. Arizona, 641 F.3d 339, 346-52 (9th Cir.
2011), found that to be a natural interpretation of the statute. And, even in oral argument
before the Supreme Court, the state repeatedly refused to represent that § 2(B) would not
extend detentions in practice. Transcript of Oral Argument at 11, 14-15, 20, Arizona v.
United States, No. 11-182,  U.S.  (June 25, 2012).
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detentions for status verification. For example, Santa Cruz County Sheriff Antonio
Estrada explained that § 2(B) “may result in detention of people while citizenship is
clarified” and noted that some geographic regions in Arizona would be more susceptible to
these extended detentions. Manuel C. Coppola, Locals Mixed on Court OK of ‘Show Me
Your Papers’ Rule, Nogales International, June 26, 2012 (Ex. B-1); see also Brady
McCombs, Fed Moves Will Limit SB 1070 Enforcement: Court Only Keeps Section
Allowing Police to Stop Suspected Illegal Immigrants Homeland Security Will Not Pick
Them Up Unless They Are Criminal, Arizona Daily Star, June 26, 2012 (Pima and Santa
Cruz County Sherriffs will hold people for “a reasonable amount of time” for Border
Patrol) (Ex. B-2). See also JJ Hensley, Arizona Agencies Prepare to Enforce SB 1070:
Ariz. Police Training Helps Identify When ‘Reasonable Suspicion’ Exists’, Ariz.
Republic, June 26, 2012 (Sergeant Tommy Thompson of the Phoenix Police Department
indicating that one-hour roadside stops under § 2(B) are not out of the question) (Ex. B-3).

Indeed, at least one Arizona law enforcement official has not only indicated that
stops will be prolonged, but has also indicated that he will use detentions under § 2(B) in
ways that conflict with federal authority. Cochise County Sheriff Larry Dever indicated
that his agency will extend detentions for immigration purposes even as to people that
“ICE or Border Patrol won’t come get”; his agency will “take them to [federal authorities],
dump them on their doorstep and say, you figure it out.” Sean Hannity, Arizona Law
Enforcement Reacts to Supreme Court Immigration Ruling, White House Response, Fox
News television broadcast, June 25, 2012 (Ex. B-4).

Finally, immediately after the Supreme Court decision, Maricopa County Sheriff
Joe Arpaio indicated that he will look for ways to detain people that he suspects of
violating immigration law: “[I]t will be interesting when we arrest someone . . . What will
I do with them? Dump them on the street? . . . Let them go? . .. I don’t like to do that
[because] that’s amnesty . . . I’'m going to see what other options I have.” Neil Munro,

Arpaio Looking for ‘A Way Around” Obama Admin To Enforce State [immigration]
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Laws, The Daily Caller, June 27, 2012 (Ex. B-7). See also Erin Burnett, Outfront,
Supreme Court Upholds Key Arizona Provision; Interview with Sheriff Joe Arpaio, CNN
television broadcast, June 25, 2012 (“So what do we [law enforcement] do? We dump
them on the streets even though they’re here illegally? . . . I have a couple ideas and I’ll
face that issue when it comes up.” (Ex. B-6).
2. Plaintiffs Are Substantially Likely to Prevail on Their Claim That § 2(B)
Is Preempted by Federal Law

Because, as explained above, § 2(B) will allow detention solely for immigration
verification, Arizona explains that it “disrupt[s] the federal framework™ and is not allowed
by “the program put in place by Congress”—in other words, it is preempted. Slip op. at
22. The Supreme Court’s disapproval of extended detention for verification under § 2(B)
flows directly from its analysis sustaining the injunction against § 6, S.B. 1070’s
warrantless arrest provision. In its § 6 analysis, the Supreme Court first explained that
because ordinarily “it is not a crime for a removable alien to remain in the United States,”
“the usual predicate for an arrest is absent” if the arrest is based on “nothing more than
possible removability.” Id. at 15-16. Furthermore, federal law both “instructs when it is
appropriate to arrest an alien during the removal process” and “specifies limited
circumstances in which state officers may perform the functions of an immigration
officer.” Id. at 16-17 (citing 8 U.S.C. §§ 1357(g)(1), 1103(a)(10), 1252c, 1324(c)). In
authorizing arrest for having “committed a public offense that makes the person
removable,” § 6 does not fall within any of those authorizations and “violates the principle
that the removal process is entrusted to the discretion of the Federal Government.” Id. at
18.

Detention solely for the purpose of obtaining immigration status verification under
§ 2(B) is even less justifiable than arrest under § 6 (which required at least probable cause
of removability) and is even more clearly preempted under the Supreme Court’s analysis.

See id. at 22 (citing § 6 portion of ruling and concluding that detention under § 2(B) for
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status verification is barred by “[t]he program put in place by Congress”). Because, as
explained above, the evidence shows that Arizona officials intend to enforce § 2(B) in a
way that extends detentions solely for verification purposes, Plaintiffs are substantially
likely to prevail on their preemption claim against § 2(B).
3. Plaintiffs Are Substantially Likely to Prevail on Their Claim That § 2(B)
Violates the Fourth Amendment

In addition to being preempted, by allowing detention for immigration status
verification § 2(B) also violates the Fourth Amendment. In Arizona, the Supreme Court
stated that such detention “would raise constitutional concerns,” the Supreme Court cited
two Fourth Amendment cases, Arizona v. Johnson, 555 U.S. 323, 333 (2009), and I//inois
v. Caballes, 543 U.S. 405, 407 (2005), and quoted Caballes’s holding that “[a] seizure that
is justified solely by the interest in issuing a warning ticket to the driver can become
unlawful if it is prolonged beyond the time reasonably required to complete that mission.”
Arizona, slip op. at 22.

As the Court’s statement 